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INTRODUCTION 

In order to encourage residents, municipalities, businesses, and commercial developers to 

install new renewable energy resources in the state, Rhode Island is creating a standard requiring 

more energy to be purchased from renewable sources.
1
  The increased demand allows wind 

turbine owners, of every scale, the opportunity to earn a profit by selling excess electricity.
2
  

Prospective investors are now able to determine the cost of connecting a project to the 

distribution grid, and enter into contracts with electricity distribution companies, before making 

significant investments in a project.
3
  Loans, grants, and tax incentives are available on both the 

federal and state level, and may be combined to maximize the availability of investment capital 

and increase investor benefits.
4
  With the increased development of wind energy in Rhode Island, 

developers must consider the impact turbines can have on the environment, government 

organizations, and fellow citizens.  This will help them avoid possible fines, incarceration, and 

terminated use of the turbine.  These concerns can be mitigated through early coordination with 

government agencies, and adherence to siting regulations and guidelines.
5
  

1. ESTABLISHING THE STANDARDS FOR RENEWABLE ENERGY AND   

 DEVELOPMENT 

 

To apprise Rhode Island energy users the of benefits of developing new renewable 

energy resources, such as stable long-term energy prices, enhanced ecological quality, and the 

creation of local jobs in the renewable energy sector, the state has adopted a standard to ensure 

that nearly one fifth of all retail power sold in the state will come from renewable energy, 

                                                        
1
 R.I Gen. Laws § 39-26-3 (2004). 

2.
 R.I Gen. Laws § 39-26.2-2 (2011); R.I Gen. Laws § 39-26.4 (2011); R.I Gen. Laws § 39-26.1-1 (2009). 

3.
 R.I Gen. Laws § 39-26.3-3. 

4.
 R.I Gen. Laws § 39-2-1.2(b)-(c) (2003).

 

5.
 Animal Welfare Institute v. Beech Ridge Energy LLC, 674 F. Supp. 2d 540 (2009); R.I Gen. Laws § 10-1-

1(2009); The term “developers” in this paper refers to anyone installing or contracting for the instillation of a wind 

turbine of any size, including individuals, businesses, municipalities, and commercial developer. 



produced in Rhode Island, by 2018.
6
  To aid in this pursuit, investors can determine the 

feasibility of potential projects, and are given multiple choices in selling any or all of the energy 

produced by new facilities.  The Renewable Energy Standard, combined with streamlined 

methods for contracting and selling energy provides strong production incentives for those 

considering wind energy development.
7
  

a. RHODE ISLAND RENEWABLE ENERGY STANDARD 

 

The Renewable Energy Standard took effect in 2007 and required all electricity 

distribution companies
8
 to purchase at least 3% of the electricity they sold to Rhode Island 

customers in that year from eligible renewable energy resources.
9
  The percentage of retail 

electricity that must come from renewable energy sources increases each year.
10

  In 2008, 2009, 

and 2010, the percentage increased by .5% each year; in 2011 through 2014 it will increase by 

1% per year; and in 2015-2019 a 1.5%, per year, increase is required.
11

  By 2019, at least 16% of 

the power sold for retail consumption must come from renewable energy resources.
12

  This level 

will be maintained unless the Rhode Island Public Utilities Commission (Commission) 

determines that the standard is no longer necessary to encourage investments in renewable 

energy.
13

  Because the Standard seeks to encourage new renewable energy development, no 

                                                        
6.
 R.I Gen. Laws § 39-26-3. 

7.
 Id. 

8.
 The statute obligates “a person or entity who sells electricity to end-use customers in Rhode Island, including but 

not limited to: nonregulated power producers and electric utility distribution companies who supply standard offer 

service, last resort service, or any successor service to end customers; including Narragansett Electric, but not to 

include Block Island Power Company, or Pascoag Utility District.” Id. at § 39-26-2. 
9.
 Id. at § 39-26-4(a). 

10.
 Id. 

11.
 Id. 

12.
 Id. at § 39-26-4(b). 

13.
 Id. 



more than 2% of retail electricity sales may come from renewable energy resources which went 

commercial prior to December 31, 1997.
14

  

 All electricity distribution companies are required to show compliance with the Standard 

by acquiring New England Power Pool (NEPOOL) geographic information system (GIS)
15

 

certificates, which verify that the renewable energy being created is actually delivered into the 

NEPOOL area.
16

  The certificates, also referred to as credits, are created as energy is produced 

and are automatically the property of the turbine owner, unless already contracted for.
17

  Thus, 

certificates are marketable commodities that can be sold to electricity distribution companies, for 

compliance with the Standard.
18

   

While the Standard is meant to encourage the purchase of certificates, and the growth of 

renewable energy resources, electricity distribution companies may make Alternative 

Compliance Payments, rather than purchasing any or all of the necessary certificates in a year.
19

  

The Alternative Compliance Payment rate, the price a distribution company must pay for 

alternative payments, is published by the Commission before January 31, of each year.
20

  

Anyone considering the construction of a wind turbine, for the purpose of selling energy to a 

distribution company, should consult this rate.
21

  Unless a new turbine is able to produce energy 

at a lower, per credit, rate than the alternative compliance rate, distribution companies will opt 

                                                        
14.

 Id. at § 39-26-2(18). In determining the minimum percentage of renewable energy production for a given year, 

the calculation for each energy product may not include customers who voluntarily purchase renewable energy. Id. 

at § 39-26-4(c). 
15.

 NEPOOL GIS is the information system in place to record the generation of electricity within the NEPOOL area.  
16.

 Id. at § 39-26-2(14); The New England Power Pool encompasses the area of Maine, Vermont, New Hampshire, 

Massachusetts, Rhode Island, Connecticut, and New York. http://www.nepool.com/portal/jsp/lmpmap/Index.jsp 
17

 STATE OF R.I. AND PROVIDENCE PLANTATIONS PUBLIC UTILITIES COMMISSION, RULES AND REGULATIONS 

GOVERNING THE IMPLEMENTATION OF THE RENEWABLE ENERGY STANDARD, 16 (2008). 
18.

 Id. 
19.

 Id. 
20. 

Id. at 17. 
21

 Id. 



for alternative payments.
22

  Electricity distribution companies also have the option of purchasing, 

up to thirty percent, more renewable energy certificates than they are required to in a year.
23

  The 

distribution company must use these “banked” credits in the following year, and any banked 

credits are noted in the annual compliance filing, published in the final quarter of each year, 

which details the renewable energy purchased by each distribution company.
24

  If a distribution 

company were to bank credits in a year, the demand for new credits in the following year would 

be diminished.  Thus, this report may be another valuable asset to potential investors by 

providing an indication of the demand for credits in the coming year.
25

  

 
 Each year electricity distribution companies must also submit an annual procurement 

procedure.
26

  This procedure is used to demonstrate that the company has determined its need, 

and established a plan for meeting the year’s requirements.
27

  The Renewable Energy Standard 

also creates a right-to-know standard, requiring disclosures to all customers of each electrical 

energy project offered.
28

  These disclosures must include what sources of energy were used to 

generate electricity for each electrical energy product, expressed as a percentage of the total 

amount of energy, and emissions created as a result of generating the electricity.
29

 

In order to be certified as a new renewable energy resource, an applicant must complete a 

standard Renewable Energy Resources Eligibility Form,
30

 and the Commission will issue a 

decision within ninety (90) days of application.
31

  Applicants that have not yet constructed a 

                                                        
22.

 Id. 
23.

 Id. 
24.

 Id. 
25.

 Id. at 15-16. 
26

 Id. at 19. 
27.

 Id. 
28.

 R.I Gen. Laws §39-26-9(a). 
29.

 Id. at § 39-26-9(b). 
30.

 STATE OF R.I. AND PROVIDENCE PLANTATIONS PUBLIC UTILITIES COMMISSION, RULES AND REGULATIONS 

GOVERNING THE IMPLEMENTATION OF THE RENEWABLE ENERGY STANDARD, 19. 
31.

 Id. 



wind turbine may also seek a Declaratory Judgment
32

 from the Commission, in order to 

determine if a prospective facility would meet the certification requirements.
33

  This application 

is also done on the standard form, which may be found on the Commissions website.
34

  The 

Commission Clerk keeps a list of interested parties, including the Division of Public Utilities and 

Carriers, who are notified of a new application for certification or request for Declaratory 

Judgment.
35

  Any party may submit comments to the Commission, in writing, within 30 days of 

an application or request being filed.
36

  After the comment period, the Commission will consider 

the application or request during an open meeting, and may approve the application or request, or 

set a hearing on the matter.
37

  The hearing must give parties at least ten days notice.
38

  The 

Commissions will issue a statement of qualification to all applications for certification, which 

will give the wind generator a unique certification number, and will designate whether the unit 

qualifies as a New Renewable Energy Resource.
39

  A Declaratory Judgment will be issued by the 

Commission within 120 days of filing the request.
40

  

Wind generators are an eligible renewable energy resource so long as they generate 

electricity in the NEPOOL area.
41

  Wind generators sited by customers
42

 or off-grid wind 

                                                        
32.

 A Declaratory Judgment, in this context, is an official opinion made by the Commission about whether a future 

renewable energy project will meet the requirements of the Standard, as a new renewable energy resource. This 

declaration allows developers to ensure that future turbines will produce credits that can be marketed to electricity 

distribution companies for compliance with the Standard. Id. 
33.

 Id. 
34.

 Id. 
35.

 Id. 
36.

 Id. 
37.

 Id. 
38.

 Id. 
39.

 Id. 
40.

 Id. at 9-10. 
41.

 § 39-26-5(b).  
42.

 The Corporation defines a customer-sited project as a generation unit that is interconnected on the customer's side 

of the retail electricity meter, so that a customer is using the energy produced by the unit rather purchasing any or a 

portion of energy from the electricity distribution company. § 39-26-2(4). 



generators
43

 may also be eligible, so long as they are physically located in Rhode Island and 

certified by the Commission.
44

  In addition to the standard application for certification, customer-

sited and off-grid facilities must submit a proposed procedure for the operation of the 

“aggregation” with the application for certification.
45

  The aggregation may consist of one or 

more generators, as long as all units are provided for and operate within the Aggregator 

Agreement.
46

  These agreements are specifically tailored to the site, and are formed from the 

proposed procedure submitted to the Commission.
47

  The main purpose of these agreements is to 

ensure that the electricity being produced is being delivered into the NEPOOL area and is 

properly accounted for.
48

  Thus, the Standard requires a Verifier take meter readings, and report 

findings to the Commission.
49

  The owner of the facility is responsible for selecting a Verifier 

and determining the Verifiers compensation, but the Verifier must be approved by the 

Commission and may not have any significant interest in the site being verified.
50

  Because the 

Standard allows for customer cited generators to be certified, customers engaging in net 

metering, described below, are also able to sell the credits their system produces for an additional 

profit. 

After certification, power output from all renewable energy generators will continue to be 

monitored by NEPOOL GIS, in order to determine that it is continuing to produce energy.
51

 

Additionally, if a change in eligibility is discovered, the owner must notify the Commission, and 

                                                        
43.

 The Corporation defines an off-grid wind generator as a site that is not connected to a utility transmission or 

power lines. § 39-26-2(21). 
44.

 § 39-26-5(c). 
45.

 STATE OF R.I. AND PROVIDENCE PLANTATIONS PUBLIC UTILITIES COMMISSION, RULES AND REGULATIONS 

GOVERNING THE IMPLEMENTATION OF THE RENEWABLE ENERGY STANDARD, 11. 
46.

 Id. 
47.

 Id. 
48.

 Id. 
49.

 Id. at 13. 
50.

 Id. at 12. 
51.

 Id. 



recertification of the generator may be required.
52

  Failing to notify the Commission about 

changes in eligibility or providing false information to the Commission may result in the 

suspension or revocation of certification, with the possibility of additional sanctions.
53

 

The Commission will, from time to time, open a docket to determine the adequacy of the 

renewable energy supply in order to determine the feasibility of meeting the annually increasing 

requirements of the Standard, as well as the necessity to continue the enforcement of the 

Standard once the Standard has been met.
54

  In evaluating the adequacy of the available 

resources, the Commission looks at the number of certificates available and/or the net cost of the 

certificates.
55

  The Commission will also consider the potential for future certificates based on 

new projects, trends in renewable energy costs, and the benefits being brought to Rhode Island as 

a result of this Standard, for both the feasibility and necessity of the Standard.
56

  

In sum, the Renewable Energy Standard creates an increased demand for renewable 

energy by requiring electricity distribution companies to purchase NE GIS Certificates, created 

through renewable energy production. Certificates provide turbine owners with a marketable 

product, in addition to the energy produced.  While renewable energy producers could sell their 

certificates on the open marker, standard contracts, described below, offer a streamline system 

for the sale of both certificates and electricity.  However, distribution companies may still choose 

to purchase alternative compliance payments in lieu of certificates.  

b.         LONG TERM CONTRACTING STANDARD 

In 2009 the Long-Term Energy Contracting Standard was enacted in order to facilitate 

the creation of long-term contracts between electricity distribution companies and developers of 

                                                        
52.

 Id. 
53.

 Id. 
54.

 Id. 
55.

 Id. 
56.

 Id. at 7. 



renewable energy resources in Rhode Island.
57

  Electricity distribution companies, operating 

within Rhode Island, must enter into long-term contracts, totaling ninety (90) megawatts (MW) 

of nameplate capacity, with newly developed renewable energy resources, by December 30, 

2013.
58

  With the first compliance year in 2010, electricity distribution companies were required 

to secure 25% of the necessary contracts by December 30, and an additional 25% by the end of 

each, of the next three, years.
59

  

In order to meet this goal, electricity distribution companies are required to solicit 

proposals from renewable energy developers for ten to fifteen year contracts for the purchase of 

capacity, energy, and attributes of a newly developed renewable energy resource.
60

  In order to 

qualify as a new renewable energy project, operation must not have begun, and the developer 

must not have secured the investments necessary to finance construction.
61 

 During the 

solicitation process parties are able to reasonably negotiate the final terms of the contract, but 

electricity distribution companies are only required to enter into contracts that are commercially 

reasonable.
62

  Under this statute, no contract entered into is effective without the approval of the 

Commission.
63

  Contracts must include, as a condition of their approval, information of other 

direct economic benefits to Rhode Island such as job creation, increased property tax revenues or 

other similar revenues.
64

 

                                                        
57.

 R.I Gen. Laws § 39-26.1-1. 
58.

 Id. at § 39-26.1-2 (7). 
59.

 Id. at § 39-26.1-3 (c)(2). 
60.

 Id. at § 39-26.1-3 (a). 
61.

 Id. at §39-26.1-2 (1). 
62.

 Id. Commercially Reasonable is means that the terms and pricing that are reasonably consistent with what an 

experienced power market analyst would expect to see in a transaction involving a newly developed renewable 

energy resourced. Id.
 
This definition also considers having a credible project operation date, but a project need not 

have the requisite permitting to be considered commercially reasonable. Id. 
63.

 Id. at § 39-26.1-3 (b). 
64.

 Id.  



Electricity distribution companies are able to propose timetables and methods for the 

solicitation of the required contracts, but they are subject to the approval of the Commission.
65

  

These methods must be reasonably designed to achieve the 90 MW on time, and must include at 

least one public solicitation each year, but may also conduct individual negotiations.
66

  

Electricity distribution companies are not required to enter into contracts, which would exceed 

the required total for that year.
67

  

Upon entering into a long-term standard contract, the electricity distribution company is 

required to immediately sell all of the energy and capacity in the wholesale spot market, 

provided all such sales are made through arms-length transactions.
68

  All attributes acquired, 

including NE-GIS Certificates, are to be sold through a commercially reasonable competitive 

bidding process.
69

  An electricity distribution company may request the Commission’s approval, 

but is never required, to use the purchased energy for resale to customers, or the acquired 

certificates to meet the obligations of the Renewable Energy Standard.
70

  The Commission may 

reject this request if it feels the proposal would be detrimental to energy markets, the market for 

NE-GIS Certificates, or the interest of utility customers.
71

 

 Electricity distribution companies are entitled to financial remuneration and incentives 

for entering into contracts exceeding the base rate revenue requirement, established in the 

electricity distribution company’s cost of service for distribution ratemaking.
72

  Paid annually, 

the remuneration is equal to 2.75% of the actual annual payments made under the contracts of 

                                                        
65.

 Id. at § 39-26.1-3 (b). 
66.

 Id. 
67.

 Id. 
  68.

 Id. at § 39-26.1-5 (b). 
69.

 Id.  at § 39-26.1-3 (c). 
70.

 Id at § 39-26.1-3 (d). 
71.

 Id. 
72.

 Id. at § 39-26.1-4. 



those projects that are commercially operating.
73

 Electricity distribution companies also 

implement tariffs to be charged or credited to all distribution customers for the net cost of 

payments under these long-term contracts against the sale of the acquired energy, capacity and 

other attributes. Such a tariff is subject to Commission approval.
74

  

In conclusion, the Long-Term Energy Contracting Standard provides demand for new 

wind energy projects, and allows for a predictable return on investments through long term 

contracts.
75

  Because the new projects must not have gone online, or even secured all necessary 

funding, developers must consider whether this contracting standard will pursued early in the 

planning process.
 76

  Since energy and other electricity products purchased through long-term 

contracts will not necessarily be produced in the year they are contracted for, or even used for 

compliance with the Standard.
77

  While providing a significant demand for new wind turbines in 

the State and a financial incentive for investors, this program leaves gaps in the production of 

renewable energy, necessary to satisfy the Renewable Energy Standard, allowing opportunities 

for other investments in wind energy.  

c.  DISTRIBUTED GENERATION STANDARD CONTRACTS 

Distributed generation occurs when energy resources, such as wind turbines, are 

connected to the distribution grid to allow for energy production to occur in numerous locations 

rather than from only a few large energy producers.
78

  This disbursement of energy generators 

throughout a distribution area is designed to reduce the cost of energy production by reducing the 

distance energy must travel to be consumed, also reducing the stress placed on the grid.
79

 

                                                        
73.

 Id. 
74.

 Id. at § 39-26.1-5(f). 
75.

 R.I Gen. Laws § 39-26.1-1. 
  76.

 Id. at §39-26.1-2 (1). 
77.

 Id at § 39-26.1-3 (d). 
78.

 R.I Gen. Laws § 39-26.2-2. 
79.

 Id. 



Distributed generation refers to the method of installing a generator directly to the grid, thus 

turbine owners who enter into long-term contracts or other agreements may also be engaging in 

distributed generation.  Distributed Generation Standard Contracts, which went into effect on 

June 29, 2011, create an additional 40 MW of demand for renewable energy contracts, and 

provides developers with a choice in standard contracts.
80

  

Distributed Generation Standard Contracts establish a method for creating standard 

contracts, and implement a system to facilitate electricity distribution companies and producers 

of renewable energy to enter into these contracts.
81

  Distribution companies are obligated to enter 

into contracts for a total of 5 MW of nameplate capacity by the end of 2011, 20 MW in 2012, 30 

MW in 2013, and the final goal of 40 MW must be realized by December 31, 2014.
82   

The 

Distributed Generation Contract Board, created under this statute, is primarily tasked with 

developing price ceilings for standard contracts and for establishing and overseeing the Contract 

Working Group, who develops the standard contracts.
83

  The standard contracts created by the 

working group must be applicable to various scales and types of energy resources, as well as 

balance the need for the projects to obtain financing against the need for the distribution 

companies to protect themselves and distribution customers against unreasonable risks.
84

  The 

contracts created must include provisions for the purchase of energy, capacity, renewable energy 

                                                        
80.

 Id. 
81.

 Id. 
82.

 Id.  
83.

 Id. The contract working group consists of the Director of the Office of Energy Resources, a designee from the 

Division of Public Utilities and Carriers, two designees of the electric distribution company, two individuals 

designated by the Office of Energy Resources who are experienced developers of renewable generation projects, one 

individual designated by the Office of Energy Resources who represents a customer of the electric distribution 

company, and a lawyer designated by the Office of Energy Resources who has at least three years experience in 

negotiating and/or developing power purchase agreements. Id. at § 39-26.2-4-7. 
84.

 Id. at § 39-26.2-4-7(2). 



certificates, and all other environmental attributes and market products that are available or may 

become available from the distributed generation facility.
85

 

Under a standard contract, a distributed generation facility owner is liable for the cost of 

interconnection and any upgrades to the system that may be required by the distribution 

company.
86

  Owners must also make a performance guarantee deposit to the electricity 

distribution company for every renewable energy certificate estimated to be generated per year, 

under the contract, which is refunded on a pro-rated basis for renewable energy credits actually 

created over the first year.
87

  If the distributed generation facility has not derived the output 

proposed in its enrollment application, within eighteen months of the execution of the contract, 

the contract is automatically voided and the performance guarantee is forfeited.
88

  The facility 

owner and the distribution company may negotiate a schedule for payments to be made; if no 

agreement is reached payments must be made in, no longer than, quarterly installments.
89

  

Distributed generation facility owners are responsible for installing an electric meter that 

conforms to industry standards, in order to measure the energy output of the distribution 

generation facility, and must implement a system or procedure to demonstrate that certificates 

are being created. 
90

 

In order to facilitate the implementation of these standard contracts, the statute requires 

electricity distribution companies to hold at least three standard contract enrollment periods per 

                                                        
85.

 Id. 
86.

 Id. at § 39-26.2-7(2)(i). The owner of a generation facility may appeal to the Commission to have upgrade costs 

reduced to the extent that the upgrades can be shown to benefit other customers of the electric distribution company. 

Id. at 39-26.2-7(2)(ii). 
87.

 Id. at § 39-26.2-7(2)(iii). Must be greater than $500 and less than $75,000; $15.00 per credit for small distributed 

generation projects, and $25.00 per credit for large distributed generation projects Id. at 39-26.2-7(2)(ii) 
88.

 Id. at § 39-26.2-7(2)(iv).The forfeited deposit shall not be retained by the electric distribution company, but rather 

credited to all distribution customers in rates. Id. 
89.

 Id. at 39-26.2-7(3). 
90.

 Id. at 39-26.2-7(2)(vi). The distributed generation facility may use the electric distribution company’s services for 

the accounting of renewable energy credits, if offered, or may contract a third party approved by the Commission for 

these services, but the cost of measurement and accounting are burdened on the distributed generation facility 

owner. Id. 



year, each open for a two-week period.
91

  During these two weeks, the distribution company 

must receive standard short-form applications for any project to be considered, which must 

include the project owners identity, the projects proposed location, nameplate capacity and 

renewable energy class of the project; and any additional information relative to permitting, 

financial feasibility, ability to build, and timing for deployment of proposed projects.
92

 

In addition to the short-form application, a small wind project, a project under 1.5 

megawatts, must submit an affidavit confirming that the project is not a segment of a larger 

project growing over time.
93 

  Small distributed generation projects that meet both the 

requirements of all applicable tariffs and regulations, and the criteria of a renewable energy class, 

are issued contracts on a first-come, first-serve basis at the applicable standard contract price 

ceiling.
94

  A wind project between 1.5 and 5 megawatts is considered a large distributed 

generation projects.
95

  Large distributed generation projects must include with their short form a 

bid for the bundled price of energy, capacity, renewable energy certificates, and all other 

environmental attributes and market products that are available or may become available from 

the distributed generation facility on a per kilowatt-hour basis for the output of the project.
96

 

Large projects will be selected to receive contracts based on the lowest proposed prices, so long 

as all prices are under the price ceiling.
97

  In the event multiple projects are offered for the same 

price, preference is given to those applicants the furthest along in development.
98

 

In conclusion, Distributed Generation Standard Contracts provide an additional demand 

for new wind energy projects and offers an alternative set of terms for developers.  Unlike the 

                                                        
91.

 Id. at § 39-26.2-7(3). 
92.

 Id. 
93.

 Id. 
94.

 Id. at 39-26.2-6(b). 
95.

 Id. 
96.

 Id. at 39-26.2-3(8). 
97.

 Id. 
98.

 Id. at 39-26.2-6(c). 



Long-Term Standard Contracts, this program may allow operational turbines to apply for 

contracts.
 99

  Both of Rhode Island’s standard contract statutes for renewable energy provide 

considerable production benefits for those considering selling all of the power they produce, but 

electricity sales through Net Metering allow an even greater range of new wind developers to 

profit.
100

  

d.  NET METERING  

Net metering provides an additional opportunity for those interested in the 

implementation of wind energy generators to offset the cost of electricity that would normally be 

purchased from an electricity distribution company; net metering allows the energy generator to 

sell any excess energy to the distribution company at their “avoided cost,” or retail rate.
101

  Net 

metering was originally defined under Renewable Energy Standards as “the process of 

measuring the difference between electricity delivered by an electrical distribution company and 

electricity generated by a… wind-net-metering facility, and fed back to the distribution 

company.”
102

  When the first utility scale wind turbine in Rhode Island was installed at 

Portsmouth High School, it was proposed as a net metering project; the power was to be 

delivered to the adjacent high school, and excess power sold to the electricity distribution 

company, National Grid.
103

  Upon interconnecting the turbine, it was determined that linking the 

turbine to the high school was impracticable, and was thus only connected directly to the 

distribution grid.
104

  It was unclear whether the Portsmouth system could fit the definition of net 
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metering and receive the avoided cost rate for all of the electricity generated by the site, thus on 

June 29, 2011 the Renewable Energy Standard was amended to provide a workable and thorough 

standard for net metering.
105

 

To be eligible as a net metering resource, a wind turbine must be no larger than 5 MW, 

based on nameplate capacity, and must be reasonably designed and sized to produce electricity 

equal to or less than the net metering customer’s annual electricity usage at the site.
106

  In order 

to determine this size, the annual consumption of energy is averaged over a three-year period for 

the account or accounts located at the eligible site.
107

  If the three-year average is not yet 

available, a projected annual consumption of energy may be used in determining eligibility.
108

  

At no point may all of the net metering in Rhode Island exceed 3% of peak load, and at least 2 

MW are reserved for projects 50 kW in nameplate capacity.
109

  

The eligible net metering system must be owned by the same entity that is the consumer 

of record on the accounts to be net metered.
110

  In order to reasonably assure that electricity 

generated by the net metering site is being consumed by net metered accounts, an eligible net 

metering site in one where the metering system is located, including farms, or other large sites so 

long as the site is on part of the same complex or campus as the system.
111

  In the instance of a 
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municipality or multi-municipal collaborative, any account designated by the municipality or 

multi-municipality collaborative is an eligible net metering system site.
112

 

All of the accounts to be net metered at the eligible net metering site must be accounts of 

the same customer of record.
113

  Customers may not enter into agreements or arrangements to 

change the name on accounts in order to artificially expand the eligible for net metering site.
114

  

In the event a property owner of contiguous properties is not the customer of record on each 

account, the owner can change the nature of the metered service at the accounts at the site to be 

master metered in the owner’s name, or become the customer on record on each account.
115

  

There is no limit to the number of accounts that may be net metered within an eligible site, 

provided there is a common owner.
116

  

In order to provide a consistent payment schedule, an electricity distribution company 

may choose to, but is not required to, estimate the production of a net metering system and the 

aggregate consumption of the net metered accounts in order to establish a monthly billing plan 

reflecting the expected credits over the entire 12 months, regardless of actual output in a given 

month.
117

  At the close of the 12-month period, charges or credits may be issued to reconcile 

projected and actual output and consumption of the net metering system and accounts.
118

  If a 

twelve month estimate is not conducted, the distribution company shall issue renewable net 

metering credits
119

 to customers whose net metering system generated equal or less than the net 
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metering customer usage.  This offsets the usage on the accounts, or excess renewable net 

metering credits,
120 

to those net metering customers whose net metering system produced more 

electricity than consumed on accounts at the system site, up to 25% of the of energy consumed in 

a billing period.
121

 

In conclusion, the more refined standard for net metering allows for interconnecting sites 

in order to sell all production at a retail rate, and provides an opportunity for anyone purchasing 

electricity from an electricity distribution company to offset their costs through the installment of 

a wind generator.  This allows for installations ranging from small generators for residential use, 

to utility scale sites for large complexes and municipalities.  Net metering encourages 

participants to utilize other energy efficient methods to reduce total energy consumption, in order 

to completely offset energy costs and potentially receive compensation for additional production. 

However, in the absence of a contract, net metering customers do not have the assurance of 

energy certificate sales, which must be done on the open market.   

e. DISTRIBUTED GENERATION INTERCONNECTION 

In light of the many opportunities for implementing wind projects in Rhode Island, such 

as long-term contracts, distributed generation contracts and net metering, Rhode Island has also 

created a process for estimating the cost of interconnecting a renewable energy system.
122

 

Distributed Generation Interconnection allows potential investors in renewable energy to 
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determine the cost of implementing a system by applying for an impact study or a feasibility 

study
123

  

An impact study is an engineering study, and it assesses an applicant’s proposed 

interconnection, within 25% in either direction, of accurate of costs.
124

  A feasibility study is not 

based on engineering, but rather is based on the experience and judgment of the electricity 

distribution company, taking into account the proposed project.
125

  Neither study allows the 

applicant to hold the distribution company liable for actual costs in the event they exceed the 

estimated cost for interconnection, but both studies provide prospective developers with “good 

faith estimations.”
126

  It is not necessary that an applicant first obtain a feasibility study before 

seeking an impact study.
127

  The rates for either study are divided between residential and non-

residential applications, and increase in price with the nameplate capacity of the system.
128

  The 

statute notes that its purpose in formulating such a price structure is to provide disincentives for 

inquiries into large projects, promoting only serious applicant project proposals.
129

 

Thus, developers and individuals interested in installing a wind energy generator are now 

able to fully assess the cost of such an undertaking in order to determine whether the project 

would be financially prudent.  Combining this study with the price of the proposed system and 

installation, and using it in conjunction with projections for the demand of new contracts for 

renewable energy, through the annual compliance filings of distribution companies, alternative 
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compliance rater, and current prices for renewable energy; a developer or potential investor may 

estimate its cost of producing new renewable energy resources.
130

 
 

2. INCENTIVES OFFERED TO RENEWABLE ENERGY GENERATORS 

In addition to the financial opportunities inherent in selling the electricity and certificates 

produced by wind turbines, Rhode Island developers may receive tax credits and utilize funding 

programs, on both Federal and State levels, to make projects even more appealing.
131

  State 

incentives may be used in conjunction with federal incentives.  When combined with the pricing 

incentives of the Renewable Energy Standard, contract requirements, and net metering, Rhode 

Island offers expansive opportunities for new wind energy development. 

a. STATE BASE INCENTIVE 

 Developers of wind energy in Rhode Island may take advantage of statutes and programs 

offering opportunities for grants, recoverable grants, low interest loans, as well as tax credits and 

exemptions.
132

  Rhode Island offers funding for both municipalities and private entities, through 

the Renewable Energy Development Fund and Municipal Energy Development Fund, and may 

allow property tax exemptions and the recovery of a portion of system costs.
133

  

i. RENEWABLE ENERGY DEVELOPMENT FUND 

The first incentive offered by Rhode Island to developers of renewable energy is the 

Renewable Energy Development Fund, created through the Renewable Energy Coordination 

Act, which provides funding for new renewable energy projects.
134

  The Economic Development 

Corporation manages the fund, and developed the standards for its operation, which went into 
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effect December 15, 2008.
135

  The program is funded through alternative compliance payments 

paid by electricity distribution companies
136

  

The application for funding must be made on designated application forms, which may be 

obtained from the Corporation, and must describe how the proposed project will promote the 

expansion and development of renewable energy resources in Rhode Island.
137

  In assessing a 

project for approval the applicant must demonstrate: technical feasibility; financial viability; 

anticipated renewable energy production and cost; project management capabilities; time to 

market; and economic development benefits to Rhode Island.
138

  The Corporation gives 

preference to projects that can support low interest loans and/or recoverable grants, which would 

replenish the fund over time.
139

  Additionally, the Corporation gives first preference to projects 

that create new jobs in Rhode Island, where the salaries will exceed the amount requested in the 

grant within the first three years of operation.
140

  

The funds may be given in the form of loans, grants, and recoverable grants, with 

requirements such as security or repayment at the discretion of the Corporation.
141

  The 

Executive Director of the Corporation may approve a proposal for less than fifty thousand dollars 

($50,000), while the approval by Board of Directors along with the Executive Director’s 

approval, is required for larger projects.
142

  The grants and loans given through this fund may be 

up to seven hundred and fifty thousand dollars ($750,000).
143

  For projects that exceed two 
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hundred and fifty thousand dollars ($250,000), the Corporation gives preference to projects that 

can be paid over at least a three-year period.
144

  Anyone who has already received funding under 

this program is ineligible to receiving additional funding.
145

  

Therefore, any developer in need of capitol for new wind energy projects, who has not 

already utilized this fund, may apply to receive a grant or loan to fund all or a portion of the 

project.  Because this fund utilizes alternative compliance payments as the basis for its funding, 

the availability of funding for a given year may fluctuate in relation to the amount of payments 

made, and number of applications for funding.  The Renewable Energy Standard, which 

establishes the availability of alternative compliance payments, is in effect until the Commission 

deems it ineffective or unnecessary.  Thus, the fund should provide a reliable source of funding 

for new wind turbines.  

ii. MUNICIPAL RENEWABLE ENERGY INVESTMENT FUND 

Municipalities are also able to receive similar funding to private individuals through the 

Municipal Renewable Energy Investment Fund, which was also created through the Renewable 

Energy Coordination Act, and is overseen by the Economic Development Corporation.
146

  The 

Corporation’s standard for disbursing the municipal funds also went into effect December 15, 

2008, but uses slightly different criteria for selecting projects for funding, and an alternative 

source for funding.
147

   

Beginning January 1, 2003, each electricity distribution service was required to include a 

0.3 mills per kilowatt-hour charge to its sale of electricity, effective through the end of 2013.
148

  

The fund was open for disbursements on January 1, 2009, and each year 50% of the funds 
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generated from the charge, up to one million dollars, is allotted to the Municipal Renewable 

Energy Investment Program.
149

  Under this program, a municipality may seek up to $500,000, 

and, unlike the Renewable Energy Investment Fund, repeat funding is not prohibited, but those 

who have not previously received funding from this program are given priority.
150

  

In order to qualify for funding, a renewable energy project must be wholly controlled by 

at least one Rhode Island city or town.
151

  Municipalities may obtain application forms from the 

Corporation.
152

  As with its disbursement of the Renewable Energy Development Fund, the 

Corporation considers the technical feasibility, financial viability, anticipated renewable energy 

production and cost, project management capabilities and time to market of the project, but 

preference is given to projects that involve partnership between two or more municipalities.
153

  

Any money not awarded in a given year is rolled over, and added to the balance of funds for 

projects in the following year.
154

  

iii. RENEWABLE ENERGY TAX EXEMPTION 

In addition to receiving funding for wind energy projects, developers may also enjoy tax 

benefits for investing in renewable energy.  One incentive available to investors is the potential 

to have the property that a renewable energy system is sited exempted from property taxes.  

Rhode Island city or town councils are authorized by the state to pass ordinances 

exempting any renewable energy system located within the town or city from property taxes.
155

 

In order to receive this benefit, the applicant must identify the appropriate method for applying 
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within the particular city or town in which the system is sited or proposed.  Because each city or 

town council is granted the discretion to grant such an exemption, the application as well as the 

criteria for approval will vary in each location.  

Thus, while the availability of this exemption will depend on the city or town council 

assessing each site, this statute provides the potential for developers of wind energy generators to 

reduce the operating cost of a facility, and thus reduces the cost of each electricity unit produced 

by the facility.
156

  Therefore, this statute has the capability to increase the profit margin for 

developers of wind energy by reducing the cost of producing renewable energy.
157

  In the 

alternative, if cities and town councils actively apply this statute, to the extent that a significant 

portion of new applicants for contracts are able to offer lower rates to distribution companies, the 

price of electricity paid by retail consumers could also be reduced.
158

 
 

iv. RESIDENTIAL RENEWABLE ENERGY SYSTEM TAX CREDIT 

 While the Renewable Energy Investment Fund does not exclude residential applications 

from applying for grants and loans, the Municipal Energy Investment Fund inherently excludes 

residential applicants, and property tax exemptions seem unlikely.  However, Rhode Island does 

offer a tax credit specifically for residential developer, allowing a portion of the total cost of a 

wind turbine to be recovered.
159

 

The Residential Renewable Energy System Tax Credit allows the purchaser of a new 

renewable energy generator to receive 25% of the system cost back in tax credits, up to a cost of 

$15,000.
160

  In order to qualify, a wind turbine must have a rotor diameter of at least 44 inches, a 

factory output of at least 250 watts, at twenty-eight mph, and is installed in a residential 
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dwelling.
161

  These systems must be certified by the state or installed by a contractor licensed to 

issue state certifications.
162

  The tax credit must be applied for in the tax year the system is 

installed, or the year they are purchased if they are to be installed before April 1 of the following 

tax year, and may not be carried over to a subsequent tax year.
163

  In the event of a purchase by a 

partnership, joint venture, or corporation, the credit is divided in the same manner as income, but 

in no instance may the tax credits reduce the minimum tax paid, where a minimum tax is 

required by law.
164

  In implementing this statute, Rhode Island repealed the Renewable Energy 

Sales Tax Credit, which allowed for the refund of any sales tax paid on qualifying renewable 

energy resources, regardless of whether the system was residential.
165

 

Thus, under the Residential Energy System Tax Credit, residential investors are able to 

recover a greater percentage of the system cost through tax credits than allowed under the 

Renewable Energy Sales Tax Credit.
 166

  Because of its exclusive residential nature, businesses 

and other entities are no longer able to receive Rhode Island tax credits for costs associates with 

erecting wind turbines, but this loss is more than offset by other State incentives.
167

  

b. FEDERAL INCENTIVES FOR WIND ENERGY PRODUCTION 

The federal government has issued several short-term incentives in the past decade to 

encourage the development of wind energy, including tax credits offered under the American 

Recovery and Reinvestment Tax Act of 2009, but many of these programs are run under very 

short timelines.
168

  It is important, prior to investing in a wind generator of any scale, to 

determine the current status of federal assistance and incentives.  Producers and investors of 
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renewable energies are eligible to receive federal tax credits and capitol funding for new projects 

through New Clean Renewable Energy Bonds and New Market Tax Credits, while the Public 

Utilities Regulatory Act of 1978 provides a potential pricing incentive for renewable energy.
169

 

i. FEDERAL TAX CREDITS FOR WIND GENERATORS 

The first of the federal incentives currently available, the Federal Production Tax Credit, 

has been one of the most consistently available.
170

  The tax credit was enacted as part of the 

Energy Policy Act of 1992.
171

  As with most of the federal incentives, it has gone through several 

cycles of expiration and renewal, and most recently the American Recovery and Reinvestment 

Tax Act of 2009 extended credit through December 31, 2012.
172

  It is still uncertain whether the 

credit will be renewed beyond this date.  

The Wind Energy Production Tax Credit offers a kilowatt-hour tax credit for wind-

generated electricity, for the first 10 years of operation.
173

  The rate is adjusted annually for 

inflation, with the current rate set at 2.2¢/kWh.
174

  In order for a wind energy facility to qualify 

under the credit, the facility must be a “utility scale” turbine, or one greater than 100 kilowatts of 

nameplate capacity.
175

  The facility must also be owned by the taxpayer and placed in service 

after December 31, 1993, and before January 1, 2013.
176

  

The tax credit may be claimed by completing Form 8835, "Renewable Electricity 

Production Credit," and when the credit is being claimed by a business, Form 3800, "General 

Business Credit,” must also account for the credit.
177

  Both of these forms are available on the 
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Internal Revenue Service website.
178

  This tax credit is reduced for projects that receive other 

federal tax credits, grants, tax-exempt financing, or subsidized energy financing, but is not 

affected by any state incentives utilized by the project.
179

  

For those systems below the utility scale level, or “small wind energy properties,” the 

federal government allows 30 percent of the renewable energy system cost to be to be recovered 

as a tax credit under the Residential Energy Efficient Property tax credit.  To qualify, the system 

must be less than 100 kilowatts of nameplate capacity, be installed at a residence, and the 

taxpayer seeking the credit have actually purchased the system.
180

  This tax credit is good for up 

to four thousand dollars ($4000), and is available only for the tax year the turbine is purchased or 

installed.
181

  This incentive expires December 31, 2016.
182

  When used in combination with 

Rhode Island’s residential tax credit, developers may be able to recover more than half of the 

total system cost.
183

  

In conclusion, developers of both utility scale and residential projects can benefit from 

receiving federal tax credits for their production of renewable energy or purchase of a new 

renewable energy system.
184

  These incentives inherently exclude developers of non-residential 

wind turbines smaller than utility scale, or those entities who are exempt from federal income 

tax.  For those who are able to take advantage of this credit, it is especially beneficial because it 

may be claimed in conjunction with all state incentives and potentially with select federal 

incentives.  

ii. NEW CLEAN RENEWABLE ENERGY BONDS 
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 The federal government seeks to encourage investment in new renewable energy 

resources by offering tax credits to investors who purchase bonds to fund projects.
185

  The U.S. 

Treasury issues clean Renewable Energy Bonds to specific public power providers, 

governmental bodies, and cooperative electric companies; they may then issue bonds to finance 

capital expenditures of new renewable energy projects.
186

  In return, the bondholder receives tax 

credits in addition to the repayment of the bond with interest.
187

  The Treasury has already 

allocated all available bonds under the most recent award, and it is still uncertain whether any 

more will be issued, but bond issuers may still have bonds available in order to fund additional 

renewable energy projects, providing a potential source for capital funding.
188

   

The requirements for a wind facility to qualify for a New CREB are the same as to 

receive Production Tax Credits.
189

  The most recent renewal of the statute, passed August 4, 

2009, authorized the Secretary to issue up to $2.4 billion in CREB’s, with one third of the total 

CREB’s allocated to public power providers, governmental bodies, and cooperative electric 

companies, respectively.
190

  These groups may then issue bonds to renewable energy 

programs.
191

  The issuer of the bond receives a tax credit, considered as taxable income, equal to 

70% of the value of the bond, per year, as compensation for the risk of holding the bond.
192

  The 

solicitation resulted in the allocation of $2.2 billion in new CREB’s for 805 projects across the 

country.
193

  In September 2010, roughly $191 million dollars of unallocated bonds were made 
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available to electric cooperatives, and award announcements for the allocation were made in 

March 2011.
194

   

While there are no remaining CREB solicitations, the funding for renewable energy 

resources is derived from the issuers, who received CREB awards.
195

  New CREB’s must be 

issued within three years of their award, and public power providers, governmental bodies, and 

cooperative electric companies may still have bonds available to aid in the funding of new wind 

projects.
196

  In practice, it has been reported that many issuers have had trouble acquiring buyers 

of bonds, and as a result have had to issue bonds at discounted rates or other incentives.
197

  

Thus, while uncertainty surrounds the future potential for this statute to provide an 

incentive for public power providers, governmental bodies and cooperative electric companies to 

fund future projects, current funding may still be available.  In light of the difficulty some issuers 

have reported in finding buyers of bonds, if bonds are available more favorable bond terms could 

further reduce a developer’s initial cost. 

iii. NEW MARKET TAX CREDITS 

The New Markets Tax Credit Program was authorized by the Community Renewal Tax 

Relief Act of 2000 on December 15, 2000.
198

  It is jointly administered by the Community 

Development Financial Institution Fund and the Internal Revenue Service, and has been 

extended and amended since initial authorization.
199

  The program provides similar incentives 

similar to the Clean Renewable Energy Bonds, in proving a federal income tax credit to investors 
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of Community Development Entities (CDEs).
200

 In order to qualify as a CDE, an organization 

must be a domestic corporation or partnership which demonstrates a primary mission of serving 

or providing investment capital for low-income communities or low-income persons, and must 

display a means of accountability to residents of low-income communities through 

representation on a governing or advisory board.
201

  To apply for a credit, a CDE must apply 

during the application period of July through September; however, it is not necessary for the 

CDE to have identified any specific projects or commit any capital to a project to qualify.
202

  

Once approved, the CDE must use the funds to provide loans or equity investments for 

designated projects in lower-income communities.
203

  Tax credits are received by the CDE, equal 

to 39 percent of the funds invested, claimed over a seven year period, and are passed on to 

investors based on their proportionate investment in the CDE.
204

 In each of the first three years, 

investors receive a credit equal to five percent of the total amount paid for the stock or capital 

interest at the time of purchase, and receive six percent, annually, in the final four.
205

  Investors 

may not redeem their investments in a CDE prior to the conclusion of the seven-year period.
206

  

The community to be benefitted by the New Market Tax Credits must meet certain low-

income characteristics.
207

  Communities with a poverty rate greater than 20 percent (a median 

family income under 80 percent of the statewide median, or a median family income under 80 

percent of the statewide median or greater metropolitan area within a part of a metropolitan area) 
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are considered a low-income community or the purposes of funding.
208

  The program also 

considers factors such as low populations or high out-migration in determining areas eligible for 

funding.
209

  

New Market Tax Credits have been utilized in the past, and continue to be utilized for the 

funding of wind energy sites.  In 2006, three Midwestern and one Gulf Coast CDE were awarded 

credit allocations to provide debt and equity for rural businesses involved in value-added 

agricultural activities including implementing renewable energy generators.
210

  In September 

2011, Rockland Trust Community Development, made a $2.25 Million loan to a family owned 

company in Fall River, MA, for the rehabilitation of a grain facility that now serves as a new 

research and development test site for TPI Composites, Inc. (TPI), an Arizona based company, 

one of the largest wind turbine and blade manufacturer in the world.
211

  

iv. PUBLIC UTILITIES REGULATORY POLICY ACT OF 1978 

While the Public Utilities Regulatory Policy Act of 1978 (PURPA) primary concern was 

the creation of guidelines for the regulation of utilities providers, it offers one provision which 

could potentially serve as a pricing incentive for renewable energy resources.
212

  

PURPA was enacted as part of the National Energy Act of 1978, as a response to energy 

supply instability in the United States.
213

  The Act requires utilities to purchase energy from non-

utility generators or small renewable energy producers that can produce electricity for less than 
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what it would have cost for the utility to generate the power, or the avoided cost.
214

  While this 

law remains in effect and provides a potential incentive for renewable energy, the current low 

price of nonrenewable energy makes PURPA less helpful today.  In the event of a major energy 

shortage due to increased prices in fossil fuel, it is possible that this provision in PURPA could 

be utilized for wind energy facilities.  

Thus, in the event of an energy crisis or other event causing the price of non-renewable 

energy to rise in the United States, PURPA creates a pricing incentive to renewable energy 

facilities by requiring energy distribution companies to purchase renewable energy resources at 

the avoided cost.  Additionally, as technology in renewable energy increases, and energy 

production cost decreases, PURPA would compel distribution companies to purchase renewable 

energy if it is produced below the avoided cost rate.
215

 

In conclusion, developers and investors alike are able to take advantage of federal and 

state tax credits as well as loans, grants, and bonds to fund new projects.  At the state level, 

Rhode Island offers funding for both municipalities and private entities seeking to develop 

renewable energy through the Renewable Energy Development Fund and the Municipal Energy 

Development Fund, and also offers opportunities for property tax exemptions and allows 

residential investors to recover a portion of new systems costs.
216

  At the federal level, producers 

of renewable energies may receive tax credits for the production of renewable energy, or the 

purchase of new generation systems, and may receive capital funding through New Clean 

Renewable Energy Bonds, and New Market Tax Credits.  The federal system also encourages 

investment in renewable energy, through the purchase of bonds, by allowing tax credits as 

additional compensation, and offers a pricing incentive in the event of an energy shortage, or 
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technological advancement.
217

  Despite the uncertainty surround thing future of many federal 

programs, investors and developers who are able to utilize both federal and state programs able 

to realize substantial incentives for developing renewable energy.
218

 

3. CONCERNS WITH THE IMPLEMENTATION OF WIND ENERGY 

Despite the surplus of benefits stemming from wind energy resources, the 

implementation of wind turbines may be in conflict with other concerns in a community.  The 

development and operation of a wind turbine presents potential dangers for protected bird and 

animal species, zoning conflicts with government agencies, and potential resistance from those 

who live near turbines.  Cooperation becomes crucial in order to balance all of the overlapping 

interests within a community and avoid potential litigation.  

a. ENVIRONMENTAL CONCERNS 

 Wind energy allows the production of electricity without the carbon footprint associates 

with many traditional energy sources, but emissions-free energy production does not mean that 

wind turbines do not present adverse effects to the environment.  As with the construction of any 

new structure, the clearing of land may adversely affect the wildlife in the area, including species 

protected by federal law.  Additionally, wind turbines, by nature, also pose unique risks to 

airborne animals that may be injured or killed by spinning blades.  The U.S. Fish and Wildlife 

Service (FWS) is the agency charged with promulgating standards and enforcing the Endangered 

Species Act, Migratory Bird Treaty Act, and Bald and Golden Eagle Protection Act.
219

  The 

FWS has established new voluntary guidelines for siting and operating land based wind turbines, 

but compliance with the Acts they oversee is mandatory.  Cooperation with FWS in the siting, 

development, and operating of land based wind turbines is necessary in order to reduce the 
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impact a turbine creates on its environment as well to avoid, to the extent possible, penalties 

associated with violating the Acts. 

i. ANIMAL WELFARE INSTITUTE, ET AL. V. BEECH RIDGE ENERGY LLC, ET AL. 

The Beech Ridge Energy project, located in Greenbrier County, West Virginia, was sued 

by a group of citizens, under the Endangered Species Act, to stop Beech Ridge from continuing 

construction of a wind farm.
220

  The citizens alleged that the project posed a significant threat to 

Indiana Bats, protected under the Act.
221

  While no formal permit is required to by the FWS to 

construct a wind turbine, Animal Welfare Institute v. Beech Ridge Energy LLC demonstrates the 

necessity of cooperation in developing land based wind energy sites.  

The Endangered Species Act, enacted in 1973, makes it unlawful for any person to “take” 

any endangered species within the United States, where a take is defined as “to harass, harm, 

pursue, hunt, shoot, wound, kill, trap, capture, or collect or to attempt to engage in any such 

conduct.”
222

  Anyone who knowingly “takes” an endangered species under this section is subject 

to civil fines up to $25,000 per violation, and criminal fines of up to $50,000 and one year 

imprisonment.
223

  

The court first looked at whether the plaintiffs, comprising several groups and 

individuals, were able to bring such an action.
224 

 Under Section 11 of the ESA, “any person” can 

bring a citizen suit in federal district court to enjoin anyone who is allegedly in violation of the 

Act of related regulations.
225

  A “person” can be any private entity such as an individual, 

corporation, partnership, trust, or association.
226   

The Supreme Court has held that there is an 
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“irreducible constitutional minimum of standing” which requires an “actual or imminent injury 

that is concrete and particularized, a casual connection between the injury and the conduct 

complained of, and likelihood that a favorable decision will redress the issue.”
227

  Because of the 

Act’s citizen-suit provision, the plaintiff’s grievances do not need to fall within the zone of 

interests protected by the statute, as would be required in the absence of a citizen-suit 

provision.
228

  Congress explained that citizen-suit actions are designed to allow any person “to 

seek remedies involving injunctive relief for violations or potential violations of the Act.”
229

  In 

assessing these two standards together, the court found that the plaintiffs had an “injury-in-fact”; 

because the decline of Indiana bats would negatively impact their use of Indiana bat caves in the 

vicinity, the injury was fairly traceable to the defendants’ construction and operation of wind 

turbines.
230

   

Beech Ridge contended that the plaintiffs were unable to bring a claim under the ESA for 

the protection of a wholly future harm, noting that the Supreme Court and Fourth Circuit had 

interpreted identical citizen-suit provisions in the Clean Water Act to grant jurisdiction over 

wholly future claims.
231

  The court rejected that argument, finding that the provision for 

injunctive relief, granted under the ESA, was inherently designed to prevent future harms, and to 

require that an endangered species actually be harmed or killed before an action may be taken 

would be offensive to the purposes of the Act.
232
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The court noted that there was no definitive standard set out in the Act for the degree of 

certainty required in regard to the possibility of a take.
233 

  The court stated that the Act was 

silent about the certainty for establishing a take, but the FWS implementing regulations implied  

the standard for “harm” is higher than “harassment,” and harm may not be mere speculation of 

likely of harm.
234

  The court also looked to other courts’ interpretation of the requirement, and 

rejected the First Circuit’s requirement that there be a showing of actual harm, and instead 

adopted the Ninth Circuit’s standard that the challenged activity was reasonably certain to 

imminently harm, kill, or wound the listed species.
235 

 

In judging whether the Beech Ridge project was reasonably certain to imminently harm, 

kill, or wound the Indiana Bat, the court looked at the processes in which Beech Ridge used in 

assessing the sites, including pre-construction studies conducted on the site, the quality of the 

studies.
236

  To judge the credibility of Beech Ridge experts and sufficiency of the pre-

construction research, the court also admitted testimony and data from other experts in the 

field.
237  

Beech Ridge failed to conduct surveys in all periods of the year where bats were known 

to be in the area, and during the periods the defendant did conduct surveys, only nets were 

used.
238

  In addition to the insufficient duration of testing and variation of survey methods, expert 

testimony showed that Beech Ridge installed the mist nets where they were not likely to capture 

bats, and conducted surveys on nights near a fool moon which made the employed netting 

technique ineffective.
239

  In order to determine whether the Beech Ridge experts conducted 

adequate pre-construction surveys of the site, the court heavily weighed the credibility of both 
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side’s experts, and specifically noted the incompetence of Beech Ridge operations.
240

  

Furthermore, the record reflected that Beech Ridge repeatedly ignored or dismissed advice from 

FWS, that more surveys, multiple survey methods, and plans to minimize the risk or taking 

Indiana Bats, were necessary.
241

   

The court found that mere approval from the local planning; which only required Beech 

Ridge to enter into voluntary mitigation measures if the site, post construction, posed a risk and 

did not prevent scrutiny by the FWS.
242

  The court further concluded that cooperation with FWS 

was the only way to ensure the interests of both the production of renewable energy, and the 

continued protection of endangered species.
243

  Because of Beach Ridge’s continued failure to 

conduct responsible procedures or coordinate with the FWS, the court found that an injunction 

was the only way to ensure cooperation.
244

 Beech Ridge was able to have the injunction removed 

by applying for, and receiving an Incidental Take Permit (ITP) from FWS.
245

  

 A person may seek an ITP from the FWS by submitting a Habitat Conservation Plan 

(HCP), which must include a description of the impacts that will likely result from the taking, 

proposed steps to minimize and mitigate such impacts, and alternatives considered by the 

applicant including reasons why these alternatives are not being pursued.
246

  An ITP protects the 

permit holder from fines for “taking” an endangered species, “if such a taking is incidental to, 

and not the purpose of the carrying out of an otherwise lawful activity.”
247

  Upon an issuance of 

an ITP, the FWS continues to monitor a project for compliance with the terms of the HCP, and 
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the effectiveness of the permitted action and the conservation program.
2488

  FWS employs a “No 

Surprises” policy under the issuance of an ITP, which assures that it will not impose additional 

restrictions on the use of the natural resources or the implementation of mitigation measures 

beyond what is provided for in an HCP.
249

 

ii. DEPARTMENT OF FISH AND WILDLIFE – VOLUNTARY GUIDELINES FOR  

            LAND BASED WIND 

In response to the implementation of modern wind power and the potential conflicts its 

use may have with the ESA and other similar acts, the Secretary of the Interior established the 

Wind Turbine Advisory Committee in March of 2007, to provide recommendations on the citing 

and operation of land based wind energy sites.
250

  In March of 2010, the Committee presented its 

final recommendations to the Secretary.
251 

 The FWS has now been given the task of reviewing 

and making further refinements to the Guidelines.  The Guidelines are intended to be used 

voluntarily, and when followed are designed to allow developers of wind power to make the best 

possible siting decisions regarding the impact on wildlife.
252

  The current Guidelines were 

finalized by the FWS on September 13, 2011, and are still in the public comment period.  

Following the comment period, the FWS has an opportunity to consider relevant commentary 

and make any applicable changes, and then the final Guidelines are publish in the Federal 

Register.
253

  While not yet effective, these draft Guidelines are the product of multiple years, 

multiple drafts, and multiple agencies input, and are likely to mirror their final form.  Thus, they 
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provide a strong indication of the future relationship between developers of land-based wind 

power and FWS. 

The Guidelines are structured in a tiered system, designed is to refine the findings of 

previous tiers and build on them moving forward.
254

  In this instance, the process is used to 

identify and eliminate sites that pose significant environmental threats, highlight potential 

concerns on more viable sites, and adopt strategies to mitigate these risks during construction 

and through out the lifetime of the operation.
255

  The first tier is a preliminary evaluation of the 

site or sites proposed, and it involves a landscape assessment of the habitat for species of concern 

and compilation of existing data and resources on the site.
256 

 The second tier is a 

characterization of the site, which takes the preliminary landscape assessment and evaluates the 

potential presence of species of concern, and effects on the surrounding habitat.
257

  This involves 

at least one reconnaissance level site visit by a biologist, who is looking for habitats and critical 

congregation areas, such as for mating or migration, which may be vital to one or more species 

of concern.
258

  Tier three requires the biological studies, based on the findings of the second 

study, to be conducted at and around the site during all times when species of concern may be 

present.
259

  This research is done while coordinating with the FWS to ensure that the best 

methods of study for the particular species are used.
260

  Tiers four and five are post-construction, 

and depend on the specific concerns of a given site, and the potential need for mitigation 

measures.
261

  At every level of this tiered process, an interaction with the FWS is intended in 
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order to achieve the goals of both organizations.
262

  The involvement of the FWS, who has 

archives of information and vast experience, is designed to benefit to the developer by providing 

useful information concerning possible sites, and advise when further mitigation techniques or 

and ITP should be sought.
263

  

In addition to the ESA, the Guidelines are an effort to ensure compliance with the 

Migratory Bird Treaty Act and the Bald and Golden Eagle Protection Act.
264

  While these 

guidelines are voluntary, they are strongly encouraged by the FWS, and voluntary adherence and 

communication with FWS may be used as evidence of due care with respect to avoiding impacts 

to protected species.
265

  Compliance with these Guidelines does not authorize any takes, nor 

grant a take permit, but compliance may be considered by the FWS when using its discretion in 

referring an entity for prosecution related to the death or injury of a protected species.
266

  

Developers and operators of wind facilities are responsible for maintaining internal records, 

which demonstrate adherence to the guidelines, and responsiveness to communication with 

FWS.
267

  

The Migratory Bird Treaty Act (MBTA) states, “[u]nless and except as permitted by 

regulations… it shall he unlawful at any time, by and means, or in any manner to pursue, hunt, 

take, capture, kill… any migratory bird, any part, nest, or eggs of any such bird…”
268

  The Act 

prohibits the taking killing possession, transportation, import and export of migratory birds, their 

eggs, parts, and nests, except when specifically authorized by the Department of the Interior.
269

  

The word “take” for the purposes of MBTA, is further defined by regulation as “to pursue, hunt 
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shoot, wound, kill, trap, capture, or collect, or attempt to pursue, hunt, shoot, wound, kill, trap, 

capture, or collect.”
270

  The MTBA is a strict liability statute, meaning that proof of any intent 

knowledge or negligence is not necessary for a violation, but requires only a “taking” of a 

protected species.
271

  The FWS maintains a list of all species protected under the MBTA, which 

includes over one thousand species of migratory birds, including eagles and other raptors, 

waterfowl, shorebirds, seabirds, wading birds, and passerines, but does not protect introduced 

species, or non-migratory upland game birds.
272

  

The Bald and Golden Eagle Protection Act (BGEPA) prohibits the taking of any bald or 

golden eagle, alive or dead, or any part, nest, or egg thereof.
273

  Under the BGEPA, a take is 

defined to include “pursue, shoot, shoot at, poison, wound, kill capture, trap, collect, molest, or 

disturb,” and the FWS has further defined “disturb” as “agitating or bothering an eagle to a 

degree that causes, or is likely to cause, injury, or either a decrease in productivity or nest 

abandonment by substantially interfering with normal breeding, feeding, or sheltering 

behavior.”
274

  Both criminal and civil penalties may be sought for the violation of the BGESA.
275   

Under both the ESA and BGESA, permits may be obtained which would protect the 

permitted entity from partial or full enforcement actions.
276

  In 2009 the FWS promulgated rules 

which authorize the issuance of an incidental take permit for limited, non-purposeful, take of 

eagles when engaging in otherwise legal actions such as the operation of utilities and airports.
277

  

Most of the permits issued under this act allow only for the disturbance of eagles, but in limited 
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cases a permit may authorize the take of eagles resulting in injury or death.
278 

 In addition to 

applying for an incidental take permit, as in the Beech Ridge case, the ESA also authorizes ITPs 

through a formal consultation under section 7(a)(1)(b) of the ESA, whenever a federal agency, 

federal funding, or a federal permit is involved.
279

   

In conclusion, the decision of a wind developer to utilize the guidelines offered by the 

FWS presents an opportunity to not only ensure that the fewest possible negative effects are 

created by the siting and operation of a wind turbine, but also take considerable steps to insulate 

a developer from the potential liability associated with failing to comply with the ESA, MBTA, 

and GBEPA. While these regulations are voluntary, as Beech Ridge demonstrated, a developer 

should still take similar steps to ensure that he is in compliance with these acts.  Thus, adherence 

to the voluntary guidelines will result in taking advantage of the experience of the FSA, and will 

reduce the risk of litigation and penalties associated with noncompliance. 

b. ZONING AND NUISANCE ISSUES 

 Individual city and town zoning ordinances may impact potential wind energy sites, 

including a full moratorium on their use, but several issues are present on the federal and state 

levels impacting all siting.  The Federal Aviation Administration (FAA) has jurisdiction over 

most large wind turbines, because of their height, and requires permitting and clearance before 

construction may begin.
280

  Additionally, even when all zoning regulations are met, citizens who 

claim to be adversely affected by the presence of a wind turbine may seek to bring a nuisance 

action to enjoin, or stop, the operation of the turbine.
281

  The effect of such an injunction being 

                                                        
278.

 DEPT. OF FISH & WILDLIFE, DRAFT VOLUNTARY LAND BASED WIND ENERGY GUIDELINES, 

Page 10. 
279.

 16 U.S.C  § 152
 
7(a)(1)(b). This process may include wind turbines who receive federal funding pursuant to the 

incentives mentioned above.  
280

 14 C.F.R § 77.9(a) (2010). 
281

 R.I Gen. Laws § 10-1-1. 



granted may diminish or destroy the energy and financial benefits associated with investing in a 

wind turbine.  The Environmental Protection Act has federal standards associated with noise, but 

these have not been shown to affect wind development, rather the applicable source for noise 

standards will come from the particular local regulations in the area where the turbine is to be 

sited.
 282

  These should be considered prior to construction.  

i. FEDERAL AVIATION ADMINISTION ZONING RESTRICTIONS 

The FAA has legal jurisdiction over structures two hundred (200) feet tall and greater, as 

well as areas surrounding airports.
283

  Utility scale turbines can be at least twice that height when 

including the top of the rotor blade.  Thus, developers must conform to FAA regulations in their 

siting.  Developers are required to submit proposed projects to the FAA, and the FAA allows for 

comments from interested parties before a decision is made.  Following a decision, the developer 

may appeal the decision, but without FAA clearance no turbines falling within FAA jurisdiction 

may be constructed.
284

  In addition to receiving clearance to construct in a particular area, the 

proposed project must conform with any lighting requirements imposed by the FAA.
285

 

 In order to apply for clearance with the FAA, developers must submit FAA Form 7460-

1, Notice of Proposed Construction or Alteration, for each proposed turbine.
286

  This form may 

be downloaded and submitted on the FAA website.
287

  In the event a proposed wind turbine does 

not exceed 200 feet, an FAA application may still be required if any construction is proposed 

within the vicinity of an airport.
288

  The distance requirement increases with the size of the 
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airport, and may be as far as 3.8 miles when the longest runway is longer than 3,200 feet, such as 

in the case of T.F. Green International Airport.
289

   

When assessing a proposed project, the FAA will notify other federal agencies with radar 

assets, such as the Department of Defense, the Department of Homeland Security, and the 

National Oceanic and Atmospheric Administration.
290

  These agencies are given an opportunity 

to raise objections, which may be a basis for the Determination of a Presumed Hazard.
291

  In the 

event that the FAA issues a Determination of Presumed Hazard, a process of negotiation and 

appeal may be initiated.  In the inverse, a Determination of No Hazard may be issued, which 

would allow construction to begin.
292

  The FAA website provides detailed mapping of wind 

turbine build outs and other information about currently regulated structures in an area, along 

with guidance as to the FAA’s view of the instillation in light of hazards to aeronautical 

navigation.
293

  

In conclusion, early inquiry into the FAA concerns surrounding a potential wind turbine 

site, such as the resources on the FAA website may prove to be the best procedure in order to 

avoid excess expense in locating a new site.
294

  Often FAA clearance is one of the final hurdles 

in siting, due to concerns about prematurely releasing proprietary information to the public, but 

without such clearance the construction of a utility-scale turbine is impossible.
295

  

ii. NUISANCE ACTION AGAINST A WIND TURBINE 

                                                        
289.

 A structure, regardless of height must apply with the FAA when construction is within 20,000 ft of a public use 

or military airport which exceeds a 100:1 surface from any point on the runway of each airport with its longest 

runway more than 3,200 ft, within 10,000 ft of a public use or military airport which exceeds a 50:1 surface from 

any point on the runway of each airport with its longest runway no more than 3,200 ft, or within 5,000 ft of a public 

use heliport which exceeds a 25:1 surface Id. at. § 77.9(b). 
290.

 Id. at. § 77.5(c)(5). 
291.

 Id. at. § 77.31. 
292.

 Id. 
293.

 Federal Aviation Administration, Wind Turbine Build Out, (November 10, 2011, 9:45 P.M.) 

https://oeaaa.faa.gov/oeaaa/external/gisTools/gisAction.jsp?action=showWtBuildOutToolForm. 
294.

 Id.  
295.

 R.I Gen. Laws § 10-1-1. 



A developer of a wind turbine must consider other citizens when placing a turbine.  

While few nuisance actions have been successful against turbine owners or operators, the reality 

of an injunction limiting or prevention a constructed turbine from operations presents an 

expensive consequence to if it were to occur.  

Under Rhode Island law, whenever a nuisance is alleged to exist, an action may be 

brought by any citizen of the state, or the Attorney General.
296

  The action may be brought for 

the issuance of an injunction against any persons maintaining or permitting the nuisance either 

directly or indirectly.
297 

 The complaint must contain the names of the parties, the object of the 

action, a description of the place complained of, and a statement of the facts constituting the 

alleged nuisance, and be sworn by the complaining party.
298   

Liability for nuisance is imposed only in cases in which the particular harm to the 

complainant is greater than he ought to bear under the circumstances.
299  

Noise alone can be a 

nuisance only if it unreasonably interferes with a person’s use and enjoyment of his property.
300

 

An action against a wind turbine could be brought as a private nuisance, alleging that its 

operation impairs the use and enjoyment of the complainants land, or may be brought as a public 

nuisance, alleging that the turbine is injurious to pubic health or safety.
301

  Mere aesthetic 

displeasure generally does not constitute a nuisance.  The burden of proving that a nuisance falls 

on the party alleging it, who must demonstrate both the existence of the nuisance and that injury 

has resulted from the nuisance complained of.
302
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Currently, there have been no nuisance actions brought against a wind turbine in Rhode 

Island, and very few have been successful in other states.  In 1982, a New Jersey plaintiff was 

able to demonstrate that a sixty-foot turbine, located approximately 10 feet from her home, 

significantly impaired her ability to sleep, read, watch television and otherwise enjoy her 

property.
303

  The turbine at issue, unlike most modern turbines, was producing noise levels that 

exceeded the decibel level of the local noise ordinance.
304

  Few other residential claims have 

proven successful in establishing a nuisance where the turbine was not otherwise in violation of a 

noise statute.
305

  Similarly, courts in other states have found that claims against a wind turbine 

based purely on aesthetics, or based on safety concerns without any actual showing of danger, do 

not rise to the level of being a nuisance.
306

  Finally, the issue of shadow flicker, a unique strobe 

effect occurring in homes near a turbine during particular times of year, has been seldom brought 

as a nuisance, and where it has been alleged it has not been successful or the case was settled. 

Thus, while few courts have been willing to find a nuisance to exist in a wind turbine, 

such an action is not impossible.  Due to the potential loss associated with rendering a 

constructed turbine non-operational or limiting its use should encourage a developer to consider 

a location chosen to minimize residual impacts and provide the best protection from liability. 

CONCLUSION 

 Rhode Island will continue to utilize wind power.  It is the most widely available 

renewable energy resources in the state, and, in order to meet our Renewable Energy Standard, 

the creation of new facilities is certain.  Before engaging in a new wind energy project, a 
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developer, at any scale, must decide whether net metering, or a distributed generation contract, 

would be most practical for selling all or a portion of the resources produced for the particular 

application.  If the latter is determined to be more beneficial, the developer will need to 

determine whether a long or short term contract would be most economically advantageous.  

Developers should consider all state programs available to provide grants, loans, and tax credits 

to offset the cost of constructing a new wind facility.  While less consistently available, federal 

programs, which can be combined with Rhode Island’s incentives, must also be sought.  In order 

to produce energy and certificates marketable to electricity distribution companies for 

compliance with the Standard, proposed sites must be certified by the Commission.  This may be 

done before any investment in development by seeking a declaratory judgment.  

The benefits Rhode Island wind developers are offered must be weighed against the cost 

of implementing this program.  This can first be examined by determining the actual cost of 

connecting the system to the distribution grid.  Compliance and early cooperation with the Fish 

and Wildlife Service should be considered early in development to avoid adverse impacts on the 

environment.  Early coordination with the Federal Aviation Administration also ensures that 

federal interests will not preempt a particular sites development.  Finally, while local zoning 

regulations will provide specialized rules for the development of wind turbines and prevent most 

nuisance actions, developers must keep in mind the potential for nuisance, and use discretion in 

choosing sites to create minimal human impacts.  
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