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Articles

Getting the Lead Out:
How Public Nuisance Law Protects
Rhode Island’s Children

Aileen Sprague and Fidelma Fitzpatrick*

INTRODUCTION

On February 22, 2006, a jury of Rhode Islanders delivered a
decisive verdict in a case that had been the source of significant
political, social, and economic debate since it was filed in 1999.
On that day, a jury of six, who had devoted more than four months
of their lives hearing evidence in the longest civil jury trial in
Rhode Island’s history,! delivered a victory for the people of the
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Fidelma L. Fitzpatrick — Member, Motley Rice LLC, Providence, RI. B.A.
1991, Canisius College; J.D. 1994, Washington College of Law, American
University.

This article is the culmination of more than six years of hard and innovative
work by the Rhode Island Lead Trial Team of which we are proud members.
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Rousseau, Jonathan Orent, Michaela Mclnnis, Michael Marran, Karl Smith,
Neil F.X. Kelly, Genevieve Allaire-Johnson, Parisa Beers, Neil Leifer and
Michael Lesser. Thanks also to former Attorney General Sheldon Whitehouse
for courageously initiating this lawsuit on behalf of all Rhode Islanders, to
Attorney General Patrick Lynch for confirming the importance of the case by
supporting it when he assumed the office, and to Linn Freedman for her
efforts in moving the case forward. Finally, we thank our families for their
love and support.
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State of Rhode Island by rendering a verdict determining that: (1)
the presence of lead pigments in paints throughout Rhode Island
was a public nuisance; (2) three former manufacturers, suppliers,
and promoters of lead pigments - Sherwin Williams, Millennium
Holdings, and NL Industries (hereinafter “Lead manufacturers” or
“Defendants”) — were liable for that public nuisance; and (3) the
responsible defendants were required to abate the existing
nuisance.2

The factual premise of the State’s suit was simple. It
recognized that lead poisoning poses a very serious risk to a large
percentage of children under six years of age in Rhode Island.3
The primary reason that lead poisoning has such a widespread
adverse impact on the health of Rhode Island children is that lead
is still present in and on homes and buildings throughout our
state despite the fact that it was banned for residential use in the
United States in 1978.4 Furthermore, the action recognized that
the manufacturers of lead products used in paint (hereinafter
“Lead”) and their trade association were responsible for this harm
to Rhode Islanders because they manufactured and promoted
Lead for use in and on homes and buildings throughout the State
of Rhode Island despite their knowledge of its toxicity.? In short,
the Defendants knew Lead was dangerous but continued to sell it
in Rhode Island.6 In addition, they also failed to warn parents,

1. See Peter B. Lord, Jurors in Lead-Paint Trial Say They're Proud of
Verdict, THE PROVIDENCE J., Mar. 12, 2006, at B1 (noting that “court officials
believe [the trial] was the longest civil trial in state history.”)

2. Rhode Island v. Atl. Richfield Co., C.A.No. 99-5226, Jury Verdict
Form, Feb. 22, 2006 [hereinafter “Jury Verdict Form”].

3. See R.I. KIDS COUNT, R.I. KiDs COUNT FACT BOOK 66 (2005).

4. See 16 C.F.R. § 1303.1 (2005) (“the Consumer Product Safety
Commission declares that paint and similar surface-coating materials for
consumer use containing lead or lead compounds . .. are banned hazardous
products . . .”. See also Official Morning Trial Transcript at 57, Rhode Island
v. Atl. Richfield Co., No. 99-5226 (Nov. 14, 2005) .

5. Unofficial Afternoon Trial Transcript at 4-5, Rhode Island v. Atl.
Richfield Co., No. 99-5226 (Feb. 10, 2006) (wherein counsel for the State
argued in closing arguments that “these four defendants knew that their lead
products were hazardous to kids, they knew that their lead pigment could
permanently hurt kids, they knew that it caused brain damage, they knew it
killed kids, and they even knew how it happened. And they chose to sell it
anyway.”).

6. Id. at 35-36 (closing argument from State’s counsel that “[t]hese
defendants I just mentioned [NL, ARCO and Millennium Holdings] were told
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homeowners, or the public about the dangers of lead based paint.”
For decades, many groups, including State government,
homeowners and landlords, parents, and child health and housing
advocates, worked to solve the lead poisoning problem in Rhode
Island. Through the litigation, after years of bearing the burden
of this public health scourge, the Attorney General and the State
sought to have the Lead manufacturers share their responsibility
for the lead poisoning crisis in Rhode Island.®

The legal premise was also simple. The State maintained
that the Lead manufacturers had created an environmental

that kids were poisoned by lead in paint, and instead of embracing them,
treating them, or offering to remove the toxic substance from their kids
homes, they continued to promote their lead without even a whisper of the
hazard. They poured more money into pro lead ads and more resources and
did the [sic] into the promotion of lead to increase their sales. And all that
add layers and layers of paints in our homes today that need to be abated.”)
See also Unofficial Afternoon Trial Transcript at 46-48, Rhode Island v. Atl.
Richfield Co., No. 99-5226 (Dec. 12, 2005); Official Trial Transcript at 94-95,
Rhode Island v. Atl. Richfield Co., No. 99-5226 (Jan. 13, 2006).

7. Official Morning Trial Transcript at 32-33, Rhode Island v. Atl
Richfield Co., No. 99-5226 (Nov. 1, 2005); see also Unofficial Afternoon Trial
Transcript at 32, Rhode Island v. Atl. Richfield Co., No. 99-5226 (Feb. 10,
2006) (closing arguments from State’s counsel arguing that “The defendants
chose, they chose not to educate people about the dangers of their product.
The defendants chose not to substitute safe alternatives. The defendants
chose not to warn. The defendants chose to recklessly promote, and the
defendants chose to downplay the hazards.”)

8. Unofficial Afternoon Trial Transcript at 58, Rhode Island v. Atl.
Richfield Co., No. 99-5226 (Feb. 10, 2006) (state’s closing argument stating
“It’s right, it’s right, Ladies and Gentlemen, for the defendants to assume
their responsibility after standing by and watching others carry it for so
long.”); Unofficial Morning Trial Transcript at 62, Rhode Island v. Atl.
Richfield Co., No. 99-5226 (Feb. 9, 2006) (state’s counsel arguing in closing
that “[the State, homeowners, parents] are the ones who are responsible for
the public health success story. It’s taken care of 75 percent of the children
who were still lead poisoned—who were lead poisoned. But 25 percent of
children are left. 25 percent of children who were lead poisoned ten years ago
are still getting lead poisoned today and that’s not okay. And so what we're
here saying is, it’s these defendants, these defendants should come and help
share that responsibility.”); Official Morning Trial Transcript at 97, Rhode
Island v. Atl. Richfield Co., No. 99-5226 (Nov. 1, 2005) (opening statements
from State’s counsel that “[t]he State has taken responsibility. Taxpayers
and homeowners have taken responsibility. Parents have taken
responsibility. We are that temporary Band-Aid, the cover up, the treatment.
But there’s one group that has never contributed to the solution. This trial is
about telling the defendants it’s time to help fix the lead paint problem they
created once and for all.”)
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hazard which they, like all who pollute the environment, should
clean up. The case was brought under the common law claim of
public nuisance, which imposes liability on those who
“unreasonabl[y] interfere[] with a right common to the general
public” such as the “the health, safety, peace, comfort or
convenience of the general community.” Public nuisance law
allowed the State to pursue the public health remedy of
abatement, which “means the public nuisance is to be rendered
harmless or suppressed.”® Such a remedy would work toward a
goal of primary prevention by protecting children before they are
poisoned. Leading public health advocates have maintained that
this strategy is essential to preventing lead poisoning in the
future.l! As the Centers for Disease Control recently concluded,
the “answer to lead poisoning is prevention. The alternative of
intervening only after a child has been harmed is unacceptable
and serves neither the interests of the child nor the property

9. Citizens for Pres. of Waterman Lake v. Davis, 420 A.2d 53, 59 (R.I.
1980) (quoting Copart Indus., Inc. v. Consol. Edison Co., 362 N.E.2d 968, 971
(N.Y. 1977)).

10. Official Morning Trial Transcript at 131, Rhode Island v. Atl.
Richfield Co., No. 99-5226 (Feb. 13, 2006).

11. See U.S. Dep’t of Health and Human Services, Centers for Disease
Control and Prevention, Preventing Lead Poisoning in Young Children 4
(2005) (“Because lead-based paint is the most important source of lead
exposure for young children, the first essential element of primary prevention
is implementation of strategies to control lead paint-contaminated house dust
and soil and poorly maintained lead paint in housing.”); U.S. Dep’t of Health
and Human Services, Centers for Disease Control and Prevention,
Preventing Lead Poisoning in Young Children (1991),
http://www.cde.gov/nceh/lead/Publications/bocks/plpyc/contents.htm
(“Eradicating childhood lead poisoning requires a long-term active program of
primary lead-poisoning prevention, including abatement of lead-based paint
hazards in homes, day-care centers, and other places where young children
play and live.”); President’s Task Force on Envtl. Health Risks and Safety
Risks to Children, U.S. Dep’t of Hous. and Urban Dev., Eliminating
Childhood Lead Poisoning: A Fed. Strategy Targeting Lead Paint Hazards 35
(2000) (“The most important part of the treatment of childhood lead poisoning
is the identification and elimination of the sources of lead exposure. In
addition, case management services are needed to coordinate interventions
related to environmental, housing, medical, and social factors.”); id. at 6
(“The benefit of permanently abating lead paint is considerably greater
because more children would benefit over a considerable longer time span.
The quantified monetary benefits may underestimate the actual benefits
because of the many unquantifiable benefits associated with eliminating
childhood lead paint poisoning.”)
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owner nor future generations of children.”12

On February 13, 2006, after nearly ten weeks of receiving
evidence, the trial court gave jury instructions which covered the
law of public nuisance, among other things.13 After eight days of
deliberation, the jury returned a unanimous verdict in favor of the
State.l* Post-verdict interviews with the jurors revealed that the
process was a perfect example of the way the jury system in the
United States is supposed to work: the jurors recounted that they
put aside their own philosophical and social beliefs and applied
only the facts they heard during trial to the law as it was given to
them.15

The verdict, which was the culmination of the jurors’
scrupulous adherence to the law and facts presented in the case,
should have put an end to the heated social and political debate
that surrounded the suit since its inception in 1999.16 Instead, the

12. Lead-Based Paint Hazard Reduction and Financing Task Force, U.S.
Dep’t of Hous. and Urban Dev., Putting the Pieces Together: Controlling
Lead Hazards in the Nation’s Hous. 8 (1993).

13. Official Trial Transcript at 124-32, Rhode Island v. Atl. Richfield Co.,
No. 99-5226 (Feb. 13, 2006).

14. Jury Verdict Form, supra note 2.

15. See Lord, supra note 1, at B4 (reporting that “the jurors said they
carefully followed the judge’s instructions to focus only on the evidence.”). See
also Peter Krouse, Verdict Raises Risk for Paint Companies, CLEVELAND
PLAIN DEALER, Apr. 2, 20086, at Al.

16. Throughout the course of the litigation, the issue drew strong
opinions from lead poisoning prevention groups and public health advocates
on one hand and groups such as the Chamber of Commerce, local realtors
associations, and newspaper editorial writers on the other. See Neil Gendel,
Letter to the Editor, Hit oil companies after paint makers, THE PROVIDENCE
d., Apr. 7, 2006, at B5 (“the people who represent us are catching up to the
successors of the manufacturers and sellers of a product [leaded paint] known
to be inherently dangerous to our health.”); See Edward Achorn, Bizarre,
Unfair Lead-Paint Ruling, THE PROVIDENCE J., Apr. 4, 2006 (saying that the
verdict “on its face seem unjust”); See Julie Creswell, The Nuisance That May
Cost Billions, THE NEW YORK TIMES, Apr. 2, 2006, at Sec. 3 (noting that “the
jury’s decision was particularly shocking”); See Jack McConnell, Why
Jjudgment on lead paint was right, THE PROVIDENCE J., Mar. 17, 2006
(“[c]learly, lead poisoning is a public nuisance in Rhode Island”); See
Providence Journal Editorial Staff, Blaming the wrong people, THE
PROVIDENCE J., Mar. 6, 2006 (noting that bad landlords were the real causes
of lead poisoning in Rhode Island); See Editorials, Lead paint decisions show
clear reasoning, PROVIDENCE BUSINESS NEwS, Mar. 6-12, 2006, at 28; See
Editorial, Motley Legal Crew, WALL STREET J., Feb. 27, 2006, at A14 (“There
are so many screwy aspects to this case that it’s hard to know where to
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verdict fueled more heated debates, especially in light of the large
decrease in the value of the publicly traded Defendants — Sherwin
Williams and NL Industries — that accompanied the verdict.l?
Corporate interests have flooded the media with criticism of the
jurors’ work, questioning the decision that they reached, the
manner in which the trial justice conducted the litigation, and
even the wisdom of Rhode Island’s well-established public
nuisance law.18

While this litigation has been described as “historic,”? the
progress the State of Rhode Island has made against corporations
who have successfully immunized themselves from liability for
more than twenty years through aggressive litigation strategy and
scorched earth discovery?? has also been historic.2! While this

begin.”); See Jane E. Brody, Dally No Longer: Get the Lead Out, THE NEW
YORK TIMES, Jan. 17, 2006, at F6 (“no one at any level of society, not even
those with seven-figure incomes, can afford to be complacent about the
exposure of children to lead in home and play environments.”)

17. See Creswell, supra note 16 (“It was a surprising and devastating
verdict for the industry, and the reaction was swift and severe. The stocks of
the paint companies tumbled, wiping out billions of dollars in market value
that afternoon.”); Peter B. Lord, 3 Companies Found Liable in Lead Paint
Nuisance Suit, THE PROVIDENCE JOURNAL-BULLETIN, Feb. 23, 2006, at Al
(“The value of Sherwin Williams stock began to plummet within moments of
the verdict. By the end of the day, the value of the company’s shares dropped
by nearly 18 percent—a loss totaling $1.3 billion. The value of NL Industries
stock dropped by 8 percent, for a total loss of $642 million.”).

18. See Creswell, supra note 16 (“The defense lawyers ... blame what
they call Rhode Island’s quirky public nuisance laws. They also contend that
the judge overseeing this case had severely limited their ability to gather
evidence and present a defense, and say that he may have given erroneous
instructions to the jury.”)

19. See Peter B. Lord, In a Surprise Move, Defense Rests in Lead-Paint
Trial, THE PROVIDENCE J., Jan. 26, 2006, at B1.

20. Throughout the course of preparation for the November 2005 trial,
the defendants deposed between 140 and 160 Rhode Island landlords,
homeowners, and parents and hundreds of other fact and expert witnesses.
In addition, they requested and received millions of pages of documents from
Rhode Island departments, such as the Departments of Health,
Environmental Management, Administration, Human Services, Office of the
Governor, Office of the Attorney General, Business Regulation, and
Corrections, and the General Assembly.

21. In 1987, the first case filed against the lead industry was a personal
injury suit brought under the theory of market share liability. In Santiago v.
Sherwin-Williams Co., the First Circuit declined to overturn the lower court’s
ruling that market share liability does not apply in Massachusetts. Santiago
v. Sherwin-Williams Co., 3 F.3d 546, 551 (1st Cir. 1993). Several other
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verdict represents a break from the past, the legal and factual
premise of the State’s case has deep roots in Rhode Island’s legal
tradition. The Attorney General’s responsibility to bring this type
of action, as well as the controlling law of public nuisance, is well-
grounded in over a century of Rhode Island jurisprudence. The
concept of public nuisance is not a landmark or novel cause of
action; it is firmly rooted in the common law, with cases in Rhode
Island dating back to 1800s.22 Furthermore, the law of Rhode
Island in this regard is not idiosyncratic or different from public
nuisance law around the country. Not only is there significant
historical precedent nationwide for Rhode Island’s suit, but other
courts around the country that have also considered the
applicability of public nuisance law to the lead poisoning crisis
and the conduct of these defendants have issued decisions
mirroring those of the Rhode Island Superior Court.23

Part I of this Article provides an extensive overview of the
public nuisance claim, explores that claim’s deep roots in Rhode
Island law and refutes arguments typically made against applying
public nuisance to remedy communal harms, such as lead
poisoning. Part II discusses the significance of the Rhode Island
verdict and discusses the remedies that the State will make on
behalf of the Rhode Islanders. Part III provides an overview of
successful cases brought in other states by government entities
against the Lead defendants. The Article concludes that these
companies will no longer be able to use carefully crafted legal
defenses to shield themselves from responsibility for the lead
poisoning crisis that plagues the country and its children.

similar personal injury suits filed in Massachusetts, Maryland, and
Pennsylvania were either voluntarily or involuntarily dismissed in the mid
1990s after the negative ruling in Santiago. These rulings, based on
principles of product liability law, paved the way for the public nuisance
cause of action filed by the State of Rhode Island in October 1999. Other
governmental entities have filed similar public nuisance suits against the
lead industry since 1999.

22 See Simmons v. Cornell, 1 R.I. 519 (1851); Hughes v. Providence &
W.R. Co.,, 2 R.I. 493 (Sept. term. 1853); State v. Johnson, 3 R.I. 94 (1855);
State v. Keeran, 5 R.I. 497 (1858); Clark v. Peckham, 10 R.I. 35 (1871);
Thornton v. Grant, 10 R.I. 477 (1873); Engs v. Peckham, 11 R.I. 210 (1875).

23. See In Re Lead Paint Litigation, No. A-1946-02T3, 2005 WL 1994172,
at *14 (N.J. Super. A.D. Aug. 17, 2005); City of Milwaukee v. NL Indus., Inc.,
691 N.W. 2d 888, 893 (Wisc. App. 2004); County of Santa Clara v. Atl.
Richfield Co., 40 Cal. Rptr. 3d 313, 348 (Cal. App. 6 Dist. 2006).
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I. RHODE ISLAND’S PUBLIC NUISANCE CLAIM

A. The State’s Claim Is Consistent with Almost a Century of
Rhode Island Precedent

The filing of this litigation in 1999 against the Lead
manufacturers was not based on a long shot theory of public
nuisance that has never been previously applied to environmental
torts affecting the public at large. Public nuisance has long been
utilized by the Attorney General to bring suits on behalf of the
public to remedy public harms.24

Rhode Island courts have recognized the exhaustive common
law authority of the Attorney General to commence suit to redress
public harms:

In this state it was long ago settled that ‘[s]uits for the
public should be placed in public and responsible
hands.’ . . . The public officer vested with that authority is
the attorney general of the state. Only he may sue to
redress a purely public wrong.25

24. The Rhode Island Attorney General’s responsibility to prosecute
public nuisances injurious to the health and welfare of residents of the State
is consistent with authority from the majority of jurisdictions across the
country. See Lawton v. Steele, 152 U.S. 133, 136 (1893) (state’s police power
includes “everything essential to the public safety, health, and morals, and [}
justiflies] the destruction or abatement . . . of whatever may be regarded as a
public nuisance™); People v. Nebbia, 186 N.E. 694, 699 (N.Y. 1933); Minnesota
ex rel. Humphrey v. Standard Oil Co., 568 F. Supp. 556, 563 (D. Minn. 1983)
(“the parens patriae doctrine allows a state to maintain a legal action where
state citizens have been harmed, where the state maintains a quasi-sovereign
interest. A state maintains a quasi-sovereign interest [] where the health
and well-being of its residents is affected. ..”) (internal citations omitted);
State ex rel. Patterson v. Warren, 180 So0.2d 293, 299 (Miss. 1965) (at
common law, the attorney general had inherent authority “to institute
proceedings to abate public nuisances, affecting public safety and
convenience, to control and manage all litigation on behalf of the state, and to
intervene in all actions which were of concern to the general public”);
Wilsonville v. SCA Services, Inc., 426 N.E.2d 824, 837 (Ill. 1981);
Commonwealth v. Barnes & Tucker Co., 319 A.2d 871, 885 (Pa. 1974) (“The
power of the Attorney General to abate public nuisances is an adjunct of the
inherent police power of the Commonwealth.”).

25. McCarthy v. McAloon, 83 A.2d 75, 78 (R.I. 1951) (internal citations
omitted). See also Rhode Island v. Lead Indus. Ass’n, No. 99-5226, 2001 WL
345830, at *3 (R.I. Super. Apr. 2, 2001) (“the Attorney General’s authority in
bringing this action is comprised of that which existed at common law, as
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Further, the Attorney General’s authority to maintain such
actions is also derived from the Rhode Island Constitution and the
Rhode Island General Laws. The Constitution reserves for the
Attorney General all of the duties and powers of the office as they
existed at the time the Constitution was adopted.26 Since the
power and responsibility to prosecute public nuisance actions
existed in the Office of Attorney General prior to the adoption of
the Constitution, it remains one of the office’s constitutionally
proscribed duties.?” Similarly, R.I.G.L. § 42-9-5 provides that the
“attorney general shall commence and prosecute to final judgment
and execution those other legal or equitable processes, and shall
perform those other duties which are or may be required of him or
her by law; except insofar as he or she may have been required to
act as the legal officer of the department of health, those functions
are hereby transferred to the chief counsel of the division of legal
services of the department of health.”® Historically, the Attorney
General of Rhode Island has prosecuted companies for conduct
that has put the health and welfare of the citizens of Rhode Island
at risk.2?

well as that allowed by statute.”); Pine v. Vinagro, No. PC 95-4928, 1996 WL
937004, at *20 (R.I. Super. Nov. 4, 1996) (“Among the awesome
responsibilities of the Attorney General is that of prosecuting a public
nuisance. . .”).

26. See Motolla v. Cirello, 789 A.2d 421, 424 (R.I. 2002) (“Pursuant to
article 9, section 12, of the Rhode Island Constitution, the duties and powers
of the Attorney General remained the same under the Constitution as existed
at the time the Constitution was adopted, ‘or as from time to time may be
prescribed by law.”); Suitor v. Nugent, 199 A.2d 722, 723 (R.I. 1964) (“The
constitution did not purport to create such an office [of Attorney General], but
recognized it as existing and provided for continuance of the powers and
duties exercised by its occupant prior to the adoption of the constitution.”).

27. See Rhode Island v. Lead Indus. Ass’n, No. 99-5226, 2003 WL
1880120, at *3 (R.I. Super. Mar. 20, 2003) (the “common law equity power as
to public nuisances [was] vested in the Attorney General even prior to the
adoption of our State Constitution.”); Greenough v. Indus. Trust Co., 82 A.
266, 266 (R.I. 1912) (recognizing an “information in equity brought in the
superior court by the Attorney General, in behalf of the state, to abate a
public nuisance. . .”); Engs v. Peckham, 11 R.1. 210, 212 (1875).

28. R.I. GEN. Laws § 42-9-5 (1993). See also R.I. GEN. LAawS § 42-9-6
(1993).

29. See Pine v. Shell Oil Co., No. 92-0346B, 1993 U.S. Dist. LEXIS 21043,
at *14 (D.R.I. Aug. 23, 1993) (wherein the Attorney General sued Shell Oil
company under public nuisance claim after a service station released
hydrocarbons into the environment, polluting ground water); Wood v. Picillo,
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Under Rhode Island law, public nuisance is defined
expansively as “an unreasonable interference with a right common
to the general public: it is behavior that unreasonably interferes
with the health, safety, peace, comfort or convenience of the
general community.”™® An interference can be considered
“unreasonable” if:

the conduct involves a significant interference with the
public health, the public safety, the public peace, the
public comfort or the public convenience, or [] the conduct
is proscribed by a statute, ordinance or administrative
regulation, or [} the conduct is of a continuing nature or
has produced a permanent or long-lasting effect, and, as
the actor knows or has reason to know, has a significant
effect upon the public right.3!

In considering the elements a plaintiff would have to prove to
establish that some instrumentality was an unreasonable
interference with a right common to the general public, the Rhode
Island Supreme Court noted that “liability in nuisance is
predicated upon unreasonable injury rather than unreasonable
conduct.”2 Therefore, pursuant to Rhode Island precedent, the
plaintiff bringing the nuisance claim must “demonstrate the
existence of the nuisance, and that injury has been caused by the
nuisance complained of.”33

443 A.2d 1244, 1245 (R.1. 1982) (wherein the Attorney General sued property
owners under public nuisance as a result of chemical disposal operations at
their property and sought to have them finance cleanup and removal of toxic
wastes); Whitehouse v. New England Ecological Dev., Inc., No. 98-4525, 1999
WL 1001188, at *6 (R.I. Super. Oct. 28, 1999) (wherein the Attorney General
sued solid waste disposal company under public nuisance alleging that their
excessive disposal of out-of-state waste in Rhode Island constitutes a public
nuisance).

30. Citizens for Pres. of Waterman Lake v. Davis, 420 A.2d 53, 59 (R.I.
1980) (citing Copart Indus., Inc. v. Consol. Edison Co., 362 N.E.2d 968, 971
(N.Y. 1977)).

31. Restatement (Second) of Torts § 821B (1979).

32. Wood, 443 A.2d at 1247. See also Braun v. Iannotti, 175 A, 656, 657
(R.I. 1934) (“[iln cases of damages by nuisance it is considered that the
injurious consequences resulting from the nuisance, rather than the act
which produces the nuisance, is the cause of action. ..”) (internal citations
omitted).

33. Citizens for Pres. of Waterman Lake, 420 A.2d at 59. (internal
citations omitted).
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Public nuisance law also addresses the issue of liability. The
social impact and the benefits of living in an ordered society
require those who do harm that rises to the level of a public
nuisance to remediate that harm to the public, even if it that
harm was done innocently. To prove liability, the State had to
show that the Defendants participated in creating or maintaining
the public nuisance, not that lead pigment was a defective product
or that Defendants’ participation was tortious. Here, the trial
court adopted the Restatement (Second) of Torts: “One is subject
to liability for a nuisance caused by an activity, not only when he
carries on the activity, but also when he participates to a
substantial extent in carrying it on.” 3¢

Significantly, liability for a public nuisance is not premised on
tort-based notions of fault or negligence. Instead, public nuisance
is more akin to a strict or absolute liability claim because it is not
fault-based. As the Rhode Island Supreme Court has found:

Distinguished from negligence liability, liability in
nuisance is predicated upon unreasonable injury rather
than upon unreasonable conduct. Thus, plaintiffs may
recover in nuisance despite the otherwise nontortious
nature of the conduct which creates the injury.
Generally, this court has not required plaintiffs to
establish negligence in nuisance actions.35

34. Rhode Island v. Lead Indus. Ass’n, No. 99-5226, 2005 WL 1331196, at
*2 (R.I. Super. June 3, 2005); Rhode Island v. Lead Indus. Ass’n, No. 99-5226,
2001 WL 345830, at *7 (R.I. Super. Apr. 2, 2001) (quoting RESTATEMENT
(SECOND) OF TORTS § 834 (1979)). In addition, the court adopted comment (d)
to § 834, which states “when a person is only one of several persons
participating in carrying on an activity, his participation must be substantial
before he can be held liable for the harm resulting from it. This is true
because to be a legal cause of harm a person’s conduct must be a substantial
factor in bringing it about.” RESTATEMENT (SECOND) OF TORTS § 834 cmt. d
(1979). The court further found that “[a]lso of significance is the provision of
comment (e) to the effect that if the activity engaged in lead to the creation
rather than to the maintenance of the nuisance, the actor who carried on the
activity ‘... or who participated to a substantial extent in the activity is
subject to the liability for a nuisance, for the continuing harm.’ This is so
even after he has withdrawn from the activity and even if he is not in a
position to stop the harm, or to abate the condition.” Lead Indus. Ass’n, 2005
WL 1331196, at *2. See also RESTATEMENT (SECOND) OF TORTS, § 834 cmt. e
(1979).

35. Wood, 443 A.2d at 1247-48 (internal citations omitted). See also New
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This important distinction between nuisance and negligence
liability underscores the inapplicability of product liability
concepts — both affirmative requirements and defenses thereto —
to public nuisance suits.

The Rhode Island Supreme Court has recognized for almost a
century that public nuisance provides a cause of action in
environmental contamination and pollution cases. For example,
in Payne & Butler v. Providence Gas Co., our highest court
considered whether a manufacturer that polluted public and/or
private waters could be found liable for creating a public
nuisance.3 In concluding the manufacturer could be found liable,
the court stated:

[Ajny manufacturer who allows his deleterious waste
product to contaminate the waters of the State, be they
public or private, is liable to any person who is injured
thereby in his private capacity and apart from being
merely one of the public, provided he can trace to its
origin the noxious substance whereby he is damaged.37

Furthermore, in 1982, the Rhode Island Supreme Court
issued a seminal opinion considering the applicability of public
nuisance to a modern environmental contamination and pollution
case.3® Wood v. Picillo set the tone for the application of public

York v. Shore Realty Corp., 759 F.2d 1032, 1051 (2d Cir. 1985) (finding that
liability for public nuisance exists “irrespective of negligence or fault”);
United States v. Hooker Chemicals & Plastics Corp., 722 F. Supp. 960, 968
(West. Dist. N.Y. 1989) (“fault is not an issue, the inquiry being limited to
whether the condition created, not the conduct creating it, is causing damage
to the public”) (quoting State v. Schenectady Chemicals, Inc., 459 N.Y.S.2d
971, 979 (N.Y. Sup. Ct. 1983)); Concerned Citizens of Bridesburg v. City of
Philadelphia, 643 F. Supp. 713, 726 (E.D. Pa. 1986) (“At common law, neither
individuals nor municipalities have the right to maintain for any period of
time activities that constitute a public nuisance, irrespective of lack of fault
or due care.”); Branch v. W. Petroleum, Inc., 657 P.2d 267, 274 (Utah 1982)
(public nuisance “is not centrally concerned with the nature of the conduct
causing the damage, but with the nature and relative importance of the
interests interfered with or invaded.”).

36. 77 A. 145, 151 (R.I. 1910).

37. Id. See also Braun v. lannotti, 189 A. 25 (1937) (public nuisance
created by emitting smoke and soot from a smokestack).

38. See Tom Kuhnle, The Rebirth of Common Law Actions for Addressing
Hazardous Waste Contamination, 15 STAN. ENVTL. L.J. 187, 214-15 (1996)
(recognizing Rhode Island was one of the first states to uphold a public
nuisance claim in a modern hazardous waste contamination case).
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nuisance law to environmental hazard cases.3® In Wood, the
Attorney General commenced a private and public nuisance suit
against certain defendants who owned and maintained a
hazardous waste dump on their property.® The Rhode Island
Supreme Court held that the “essential element of an actionable
nuisance is that persons have suffered harm or are threatened
with injuries that they ought not have to bear.”s! In applying this
public nuisance law to the facts of the case, the Court upheld the
trial court’s determination that the defendants’ conduct
constituted a public nuisance because their storage of the
hazardous and toxic waste on the defendant’s private property
posed a threat to the health of both aquatic wildlife and humans.42

Public nuisance law in Rhode Island, with its rich, well-
reasoned decisions and clear holdings with respect to
environmental torts, was clearly applicable to the factual scenario
of the serious environmental and health problem facing all Rhode
Islanders, especially the state’s children, from lead poisoning.
Moreover, the unique and powerful authority entrusted to the
Attorney General to bring nuisance suits to prosecute threats and
injuries against the public health, safety and welfare predated the
adoption of the Rhode Island Constitution. The Attorney General
can therefore draw from this authority to support the state’s
public nuisance claim against the Lead manufacturers.

B. Legal Challenges to a Modern Application of Public Nuisance
To Lead Pigment

Despite the seemingly simple and straightforward
pronouncement of public nuisance law in Rhode Island,
Defendants raised a series of seemingly endless questions
concerning the bounds of the public nuisance law. First, the Lead
manufacturers raised a host of questions at the outset of the
litigation on motions to dismiss, urging the trial court to dismiss
the complaint for following reasons: (1) these Defendants cannot
be liable for a public nuisance because they are not in current
control of the property upon which the nuisance is found; (2)

39. 443 A.2d 1244, 1245 (R.I. 1982).
40. Id.

41. Id. at 1247-49.

42. Id. at 1248.
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manufacturers of products cannot be held liable for a public
nuisance; and (3) lead poisoning is a private, not a public, issue.43
The trial court rejected each of these arguments, permitting the
State’s claims to go forward.44

Following failed attempts to dismiss the case at the pleading
stage, the Defendants also engaged in significant motion practice
throughout the litigation aimed at aborting the Attorney General’s
suit. Though the legal arguments were ultimately unsuccessful,
they provide an interesting framework for considering the
boundaries of public nuisance law and its interplay with products
liability law. In addition to those identified above at the pleading
stage, Defendants presented the following issues to the trial court
during the course of the trial: (1) whether the Rhode Island Lead
Poisoning Prevention Act pre-empts the Attorney General’s
constitutional, statutory and common law authority to bring a
public nuisance action; (2) whether the State is required to
identify the presence of particular lead pigment on particular
walls to succeed in its public nuisance claim; and (3) whether a
manufacturer of a legal product can be held liable for a public
nuisance.

1. The Defendants’ Motion to Dismiss

In lengthy written and oral arguments, the Defendants raised
a host of issues seeking to dismiss the complaint in its entirety,
including the public nuisance claim. When considered in light of
prevailing public nuisance law, the trial court’s rejection of the
defendants’ arguments against the State’s public nuisance claim is
easily understood. First, public nuisance law in Rhode Island and
throughout the country squarely holds that those who either
created or contributed to the creation of a public nuisance may be
liable for that nuisance despite the fact that they are not in
physical control of the real property in question. In Friends of
Sakonnet v. Dutra, the United States Federal District Court for
the State of Rhode Island found that Rhode Island law does not
bar a public nuisance claim against a defendant that no longer
controls the property in question:

This Court has discovered no Rhode Island (or other)

43. State v. Lead Ind. Ass’n, 2001 WL 345830 (R.I. Super. Apr. 2, 2001).
44, Id.
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precedent that bars recovery of nuisance damages simply
because the defendants no longer control the
instrumentality alleged to have caused the nuisance. If
Rhode Island courts allow suits for nuisance damages to
go forward although the nuisance itself has already been
abated, it follows that suits should be allowed . . . against
one who is alleged to have caused damages by a nuisance
even if that person no longer controls the alleged
nuisance.45

The Rhode Island Supreme Court and Rhode Island’s federal
district court have applied this principle to numerous public
nuisance cases over the last century, properly concluding that a
defendant’s creation of a public nuisance renders him liable for the
resulting damages regardless of current control of the nuisance.46
For example, as early as 1910, the Rhode Island Supreme Court
recognized that a manufacturer of chemicals could be held liable
under public nuisance when their chemicals contaminated either
private or public waters in Rhode Island.4? Although the chemical
manufacturer was not in control of the private or public waters it
contaminated, the court found the manufacturer liable for
creating a public nuisance.48 Rhode Island’s application of public

45. Friends of Sakonnet v. Dutra, 738 F. Supp. 623, 633 (D.R.I. 1990)
(internal citations omitted).

46. Similarly, other courts have established public nuisance liability in
cases where a defendant created a nuisance on either public or private
property not controlled by the defendant. See, e.g., Anderson v. W.R. Grace &
Co., 628 F. Supp. 1219 1222 (D. Mass. 1986) (groundwater contamination);
Cal. ex rel. Cal. Dep’t of Toxic Substances Control v. Campbell, 138 F.3d 772,
775 (9th Cir. 1998), cert. denied, 525 U.S. 822 (groundwater contamination);
Branch v. W. Petroleum, Inc., 657 P.2d 267 (Utah 1982); Lewis v. Gen. Elec.
Co., 37 F. Supp. 2d 55, 57 (D. Mass. 1999); B&D Molded Products. v. Vitek
Research Corp., No. 970060362S, 1998 Conn. Super. LEXIS 2363, at *1
(Conn. Super. Aug., 17 1998); N.J. Dep’t of Envtl. Protection and Energy v.
Gloucester Envtl. Mgmt. Services, 821 F. Supp. 999, 1012-13 (D.N.J. 1993);
North Carolina ex rel. Howes v. W.R. Peele, 876 F. Supp. 733, 737 (E.D.N.C.
1995).

47. Payne & Butler v. Providence Gas. Co., 77 A. 145, 170 (R.1. 1910).

48. Id. See also Friends of the Sakonnet, 738 F. Supp. at 633-34 (finding
defendants who contaminated the waters of Rhode Island liable under public
nuisance despite the fact that the defendants exercised no control over the
polluted waters); Pine v. Shell Oil Co., 1993 U.S. Dist. LEXIS 21043, at *14-
15 (finding Shell Oil created a nuisance by releasing hydrocarbons into the
ground despite the fact that Shell Oil did not control the land it had polluted);
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nuisance liability to those who do not currently control the real
property upon which the nuisance is located is consistent with the
law across the country.4?

Second, public nuisance law simply does not grant blanket
immunity to product manufacturers. Rather, under Rhode Island
law, a public nuisance includes “behavior that unreasonably
interferes with the health, safety, peace, comfort or convenience of
the general community.”® Further, public nuisance “[l]iability is

Wood v. Picillo, 443 A.2d 1244, 1248 (R.I. 1982) (holding defendants created a
public nuisance by allowing chemical wastes to contaminate surrounding
property despite the fact that defendants did not control the property that
had become contaminated).

49. According to 58 Am. Jur. 2d Nuisances § 116 (1999):

[a]s a general rule, one who creates a nuisance is liable for the
resulting damages, and ordinarily his liability continues as long as
the nuisance continues. Furthermore, liability for nuisance may be
imposed upon one who sets in motion the forces which eventually
cause the tortious act, and all who participate in the creation or
maintenance of a nuisance are liable for injuries suffered by others
as a result of such nuisance (emphasis added).

See, e.g., Bubalo v. Navegar, Inc., No. 96 C 3664, 1997 U.S. Dist. LEXIS
8551, at *13 (N.D. Ill. June 13, 1997) (“under Illinois law, liability [for a
public nuisance] may be established by demonstrating that the defendant
was the creator of the nuisance”); North Carolina ex rel. Howes v. W.R. Peele,
Sr. Trust, 876 F. Supp. 733, 741 (E.D.N.C. 1995) (“The person who creates
the nuisance is liable and that liability continues as long as the nuisance
exists.”); N.J. Dep’t of Envtl. Prot. & Energy v. Gloucester Envtl. Mgmt.
Services, 821 F. Supp. 999, 1012-13 (D.N.J. 1993) (“It is enough for a
nuisance claim to stand that the [defendants] allegedly contributed to the
creation of a situation which, it is alleged, unreasonably interfered with a
right common to the general public.”); New York v. Fermenta ACS Corp., 608
N.Y.S.2d 980, 985 (N.Y. Sup. Ct. 1994) (“While generally nuisance actions are
brought against landowners, ‘everyone who creates a nuisance or participates
in the creation or maintenance of a nuisance are liable . . . for the wrong and
injury done thereby.” (internal citations omitted)); Selma Pressure Treating
Co. v. Osmose Wood Preserving, Inc., 221 Cal. App. 3d 1601, 1619-20 (Cal. Ct.
App. 1990) (quoting Hardin v. Sin Claire, 115 Cal. 460, 463 (1896) (“any
person creating or assisting to create and maintain the nuisance was liable to
be sued for its abatement and for damages”); Phila. Elec. Co. v. Hercules,
Inc., 587 F. Supp. 144, 147-48 (E.D. Pa. 1984), rev’d on other grounds, 762
F.2d 303 (3d Cir. 1985); Duncan v. Flagler, 132 P.2d 939, 940 (Okla. 1942)
(“the general rule is stated that all those who participate in the creation . ..
of a nuisance are liable to third persons for injuries suffered therefrom”);
Shurpin v. Elmhurst, 148 Cal. App. 3d 94, 101 Cal. Ct. App. 1983) (“the party
or parties who create or assist in [the creation of a nuisance] ... [are]
responsible for the ensuing damages”); Armory Park Neighborhood Ass’n v.
Episcopal Cmty. Servs., 712 P.2d 914, 920 (Ariz. 1985).

50. Citizens for the Pres. of Waterman Lake, 420 A.2d at 59 (emphasis
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imposed . . . in those cases in which the harm or risk to one is
greater than he ought to be required to bear under the
circumstances.” No mention is made anywhere in Rhode Island
law that product manufacturers are immune from public nuisance
liability.52 As such, Defendants’ arguments for immunity do not

added).

51. Id. (emphasis added).

52. Case law from around the country reveals numerous instances in
which courts have found that manufacturers of hazardous products are liable
under nuisance law for injury caused by their products when the
manufacturers’ conduct created that public nuisance. See Chase Manhattan
Bank, N.A. v. T&N PLC, 905 F. Supp. 107, 126 (S.D.N.Y. 1995) (finding that
the plaintiff could maintain an action for public nuisance against the
manufacturer of an asbestos fire-proofing spray); Page County Appliance
Ctr., Inc. v. Honeywell, Inc., 347 N.W.2d 171, 177 (Iowa 1984) (finding the
manufacturer of a computer system that emitted radiation materially
participated in the creation of the nuisance and could be held liable); New
York v. Fermenta ASC Corp., 616 N.Y.S.2d 701 (Sup. Ct. 1994) (finding the
manufacturer of a pesticide could be liable under public nuisance for
contamination of groundwater caused by the product) See Alaska v. Philip
Morris, Case No. 1JU-97-915CI, Transcript of Oral Argument at 5 (1st Jud.
Dist. Juneau Apr. 29, 1998) (Oct. 9, 1998) (the court deciding the State of
Alaska had stated a claim for public nuisance by alleging “defendants
targeted and addicted minors, denied that nicotine is addictive while
manipulating nicotine levels to promote addiction, and lied about the ill-
effects of tobacco while suppressing safer products.”); Wisconsin v. Philip
Morris, Case No. 97-CV-328, Decision & Order at 22 (Branch 11 Mar. 17,
1998) (finding the tobacco defendants “interfered with the public’s right to be
free of unwarranted injury and illness, and have directly caused the State to
incur substantial costs in order to lessen the negative effects of tobacco-
related health problems. ... Accordingly, this [public nuisance] claim is
necessary . . . to provide compensation for economic injuries.”); Oklahoma v.
R.J. Reynolds, No. CJ-96-1499, Transcript at 171 (Cleveland Co. July 7, 1998)
(“to the extent that the jury finds wrongful acts such as targeting and
addicting minors, denying that nicotine is addictive, secretly manipulating
nicotine levels to promote addiction, misdirecting public opinion, misdirecting
advertising, lying about ill effects of tobacco, and suppressing the promotion
of safer products, to the extent the state can establish that and a jury finds
that those wrongful acts did occur, that can rise to the level of public
nuisance in Oklahoma.”); Montana ex rel. Mazurek v. Philip Morris, Inc., No.
CDV97-306, Memorandum & Order (1st Jud. Dist. Ct. Sept. 22, 1998); Iowa
v. Philip Morris, Inc., Co. CL 71048, Ruling (Dist. Ct. Aug. 26, 1997); Puerto
Rico ex rel. Rossello v. Brown & Williamson, No. 97-1910JAF, Opinion and
Order (D.P.R. June 3, 1998); Oregon v. Philip Morris, No. 9706 04457,
Amended Order (Cir. Ct. July 6, 1998); Massachusetts v. Philip Morris, No.
96-148, Transcript (Super. Ct. Oct. 22, 1997); New Mexico v. The Am. Tobacco
Co., No. SF 97-1235 (C), Decision (1st Jud. Cir. Ct. Feb. 3, 1998); Mississippi
ex rel. Moore v. Am. Tobacco Co., No. 94-1429, Judgment (Ch. Ct. Feb. 21,
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apply in the public nuisance realm.

Finally, the Defendants’ attempts to have the public nuisance
count dismissed by claiming the State is seeking damages for
interference with private rights, as opposed to public rights, are
vanquished by prior precedent from Rhode Island courts. That
prior precedent established that the presence of Lead in homes in
the State interferes with public rights and, therefore, is actionable
as a public nuisance. In Pine v. Kalian,’ both the trial court and
the Rhode Island Supreme Court found that the presence of lead
paint in a rental property was a public nuisance “constitutling] a
continuing, persistent hazard of lead poisoning to members of the
public who occupy such premises, especially to children of tender
years.”s* Implicit in this decision is the determination that lead
poisoning and its hazards are issues of concern to the public
health, safety and welfare, and therefore, are actionable under a
public nuisance claim.55

1995).

53. In Pine v. Kalian, the Attorney General filed a complaint sounding in
public nuisance against a landlord seeking the abatement of lead-based paint
from his rental property. The trial court in that case found that “serious
health risks to young children from exposure to lead have been clearly
established by the record in [that] case” and that the home in question
“contain[s] enough lead so as to constitute a continuing, persistent hazard of
lead poisoning to members of the public who occupy such premises, especially
to children of tender years.” No. 96-2673, 1998 WL 34090599, at *1 (R.I.
Super. Feb 2, 1998). Accordingly, the court concluded that “[t]he premises
are a public nuisance. This Court has general equitable power, as well as
statutory jurisdiction pursuant to G.L. 1956 (1997) § 10-1-1 et seq., to abate a
public nuisance upon the application of the Attorney General.” Id. at *2
(emphasis added). In affirming the trial court’s issuance of a preliminary
injunction, the Rhode Island Supreme Court concluded that “the persistence
of the continuing hazard of lead paint presents immediate and irreparable
harm to the public so long as that hazard remains unabated.” Pine, 723 A.2d
at 805. This conclusion is consistent with almost a century of Rhode Island
precedent concerning the definition and scope of public nuisance law and is
dispositive of the public nuisance count in this action.

54. Kalian, 723 A.2d at 805.

55. In addition, courts from around the country have determined that a
nuisance can be both private and public and, when the aggregate of private
injuries becomes so large, the issue becomes one of public concern actionable
under public nuisance. See Armory Park Neighborhood Ass’n v. Episcopal
Cmty. Servs.,, 712 P.2d 914, 917 (Ariz. 1985) (“a nuisance may be
simultaneously public and private when a considerable number of people
suffer an interference with their use and enjoyment of land. The torts are not
mutually exclusive.” (citation omitted)); Cline v. Franklin Pork, Inc., 361
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2. The State’s Lead Pigment Suit and the Rhode Island Lead
Poisoning Prevention Act

The Rhode Island General Assembly enacted the Lead
Poisoning Prevention Act (hereinafter LPPA) in 1991 in response
to the staggering rates of childhood lead poisoning in our state.
The Legislature found that:

(1) Environmental exposures to even low levels of lead
increase a child’s risks of developing permanent learning
disabilities, reduced concentration and attentiveness and
behavior problems, problems which may persist and
adversely affect the child’s chances for success in school
and life.

(2) Childhood lead poisoning is caused by environmental
exposure to lead. The most significant sources of
environmental lead are lead based paint in older housing
and house dust and soil contaminated by this paint.

(3) Childhood lead poisoning is completely preventable.

(4) Rhode Island does not currently have a comprehensive
strategy in place for preventing childhood lead poisoning.
As a result, tens of thousands of Rhode Island’s children
are poisoned by lead at levels believed to be harmful with
most of these poisoned children going undiagnosed and
untreated.

(5) Childhood lead poisoning is dangerous to the public
health, safety, and general welfare of the people and
necessitates excessive and disproportionate expenditure
of public funds for health care and special education,
causing a drain upon public revenue.

(6) The enactment and enforcement of this chapter is

N.W.2d 566 (Neb. 1985); New York v. Waterloo Stock Car Raceway, Inc., 409
N.Y.S.2d 40, 43 (Sup. Ct. 1978) (“Public also is the nuisance committed in
such a place and in such manner that the aggregation of private injuries
become so great and extensive as to constitute a public annoyance and
inconvenience, and a wrong against the community, which may be properly
the subject of a public prosecution.”); City of Va. Beach v. Murphy, 389 S.E.2d
462, 463 (Va. 1990).
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essential to the public interest. It is intended that the
provisions of this chapter be liberally construed to
effectuate its purposes.

(7) The magnitude of the childhood lead poisoning in
Rhode Island’s older homes and urban areas is a result of
approved use of lead based materials over an extended
period in public buildings and systems and private
housing that a comprehensive approach is necessary to
alleviate the cause, identify and treat the children,
rehabilitate the affected housing where young children
reside, and dispose of the hazardous material. Rhode
Island presently does not have the public or the private
resources to handle the total problem, requiring
prioritizing on a need basis.56

Furthermore, “the express purpose of the LPPA is ‘to protect
the public health and the public interest by establishing a
comprehensive program to reduce exposure to environmental lead
and thereby prevent childhood lead poisoning, the most severe
environmental health problem in Rhode Island.”? Finally, the
LPPA provides that “[tlhe provisions of this chapter shall be
liberally construed and shall be held to be in addition to, and not
in substitution for or a limitation of, the provisions of any other
law.”s8

In another effort to shield themselves from liability for the
public nuisance, the Defendants argued at numerous times during
the litigation that the existence of the LPPA and its governance of
lead poisoning prevention and abatement interferes with or
supersedes the Attorney General’s common law public nuisance
claim. The trial court rejected this argument for several reasons.?
Specifically, the trial court found:

[L]anguage [of the LPPA] mandated the law be liberally
interpreted so as to permit the LPPA to co-exist
(consistent with its terms) with common law equity power

56. R.I. GEN. LAws § 23-24.6-2 (1986).

57. Rhode Island v. Lead Indus. Ass’n, No. 99-5226, 2001 WL 345830, at
*5 (R.I. Super. Apr. 2, 2001) (quoting R.I. GEN. LAWS § 23-24.6-3).

58. R.1. GEN.LAwS § 23-24.6-25 (1986).

59. Rhode Island v. Lead Indus. Ass’n, No. 99-5226, 2003 WL 1880120, at
*2 (R.I. Super. Mar. 20, 2003).
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as to public nuisances vested in the Attorney General
even prior to the adoption of our State Constitution. The
Court further notes that the provisions of LPPA clearly in
the first instance were intended by the General Assembly
to protect the health of children and that its provisions
almost exclusively deal with owners of dwellings,
dwelling units or premises and not in any way with
manufacturers of lead pigment used in paint and coatings
or, indeed, with manufacturers or vendors of paint or
paint products. It, of course, is the alleged manufacturers
of such pigment who, here, are the Defendants.s0

This holding is in concert with the great weight of authority
in Rhode Island, where courts have frequently determined that a
condition can be regulated by statute and also declared to be a
common law public nuisance.$!

3. Product Identification Is Not Required to Bring a Public
Nuisance Claim

Defendants also sought to have the public nuisance claim
dismissed wholesale, arguing that the public nuisance law
requires that, as a matter of law, the State prove the existence of
each Defendant’s lead pigment in particular homes and buildings
throughout the State of Rhode Island. Stated differently, the
question was whether the conduct of these Defendants in
manufacturing, marketing and promoting Lead, both individually
and collectively, was sufficient to establish liability for creating a

60. Id. at *3. See also Lead Indus. Ass’n, 2001 WL 345830, at *5 (“the
express purpose of the LPPA is ‘to protect the public health and the public
interest by establishing a comprehensive program to reduce exposure to
environmental lead and thereby prevent childhood lead poisoning, the most
severe environmental health problem in Rhode Island.’ G.L. 1956 § 23-24.6.3.
Accordingly, the absence of express authorization in the statute does not
constitute a separation of powers bar which absolutely precludes the
Attorney General from bringing this type of action.”).

61. See State v. Carpionato, 605 A.2d 498, 498 (R.I. 1992) (sign
maintenance statute); Bierman v. Shookster, 590 A.2d 402, 403 (R.I. 1991)
(traffic control signal maintenance statute); Citizens for Pres. of Waterman
Lake v. Davis, 420 A.2d 53, 56 (R.I. 1980) (Fresh Water Wetlands Act);
Berberian v. Avery, 205 A.2d 579 (R.I. 1964) (Mosquito Abatement Act); Pine
v. Kalian, No. 96-2673, 1998 WL 34090599, at *3 (R.I. Super. Feb. 2, 1998),
affd, 723 A.2d 804 (R.I. 1998).
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public nuisance in the State of Rhode Island or whether lack of
product identification was fatal to the case.

Defendants urged the trial court to incorporate the
requirements and holding of Gorman v. Abbott Laboratories.? In
that case, the Supreme Court considered personal injury cases
against multiple drug manufacturers.63 The plaintiff was unable
to identify the manufacturer of the particular drug she ingested,
and therefore relied on the market-share theory of liability to
escape traditional product identification requirements in product
liability suits.¢ The Gorman court rejected the market-share
doctrine®s and instead required the identification of a specific
defendant in order to establish liability. 66 The lead manufacturers
argued that the Gorman court’s product manufacturer
identification requirement should be applied to Rhode Island’s
public nuisance claim, requiring the State to identify with
particularity the manufacturer of the lead pigment in each house
in Rhode Island.¢”

62. 599 A.2d 1364 (R.I. 1991).

63. Id.

64. Id.

65. Id. The market share doctrine was recognlzed by California in Sindell
v. Abbott Laboratories, 607 P.2d 924 (Cal. 1980), in response to the causation
problems that women injured by their mothers’ ingestion of the drug DES
during pregnancy were having in seeking a remedy against the
manufacturers of that drug. These women could not identify the specific
manufacturer of the DES that their mothers had taken because the DES pills
from one manufacturer were identical to those of another manufacturer. Id.
at 936. Through the market share doctrine, the California court relaxed the
requirement that an injured party must prove which manufacturer produced
the actual DES pill their mother took by allowing her to bring into the
litigation the manufacturers who represented the market for DES at the time
her mother may have ingested DES. Id. at 937. Once those manufacturers
were in suit, the burden shifted to them to prove that they did not
manufacture the product that caused the harm. Id. If liability were found,
then damages against that manufacturer would be apportioned in accordance
with its share of the market. Id.

66. Gorman, 599 A.2d at 1364.

67. The market share defense has been effective in personal injury suits
against the lead industry. Because it is impossible for a lead poisoned child
to identify the particular manufacturer of the lead pigment he or she
ingested, numerous courts have rejected their personal injury claims and left
lead poisoned children with no redress against the lead manufacturers. See
supra, note 66. However, in July 2005, the Wisconsin Supreme Court
reversed the tide of dismissals, adopted a modified market share theory of
liability called risk-contribution, which allows individual lead poisoned
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The trial court ultimately rejected the Defendants’ argument,
focusing its analysis on the distinctions between products liability
law and public nuisance law. First, the court had long recognized
that the condition alleged to be a public nuisance is the collective
presence of lead pigment in paints throughout Rhode Island. As
the court stated:

[tlhe issue... was not as to if such pigment in any
particular building or group of buildings (however
numerous) constituted a public nuisance, but rather
whether the cumulative effect of all such pigment in such
properties constitutes a single public nuisance.%8

Indeed, it ruled that “property specific evidence is irrelevant
in connection with the issues of whether the cu