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Article

Protecting the Public Without
Protectionism: Access, Competence
and Pro Hac Vice Admission
to the Practice of Law

Peter S. Margulies*

Traditional 6tate limits on the practice of law by out-of-state
attorneys clash with powerful economic and technological trends.
In the increasingly interconnected world of the 21st century, state
rules that characterize the performance of legal work by out-of-
state lawyers as the "unauthorized practice of law" require fresh
justification or risk becoming relics.' The heart of the matter is
the trade-off embodied by restrictions on multistate practice: While
such rules aim to ensure lawyer competence, they also impair cli-
ent access to attorneys of their choice.

Balancing these values of competence and access, most juris-
dictions supplement plenary admission rules by permitting the ad-
mission of out-of-state attorneys pro hac vice-for the occasion of a
case currently before a court. 2 Pro hac vice rules temper the effect
on clients of barriers to practice by out-of-state attorneys. How-
ever, disputes about the process and scope of pro hac vice admis-

* Professor of Law and Director, Family and Disability Law Clinic, Roger

Williams University School of Law. I thank Justin Holden, Lauren Jones, Pat Sul-
livan and Bruce Kogan for comments on a prior draft.

1. Many states, including Florida, New Jersey, and Rhode Island, also im-
pose substantial barriers on the plenary admission of out-of-state attorneys. Bar-
riers include requiring attorneys to take the state bar exam, and sometimes the
Multistate Bar Exam too, in order to practice in the state on the full range of legal
matters. See Deborah L. Rhode, In the Interests of Justice, 153-54 (2000).

2. See Black's Law Dictionary 1227-28 (7th ed. 1999).
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sion embody the same tension between competence and access that
pro hac vice admission is designed to alleviate.

A case study of this abiding tension between competence and
access is the Rhode Island Supreme Court's recent jurisprudence
in In re Small3 and In re Ferrey.4 The court's decisions reflect a
comprehensive vision of pro hac vice admission, with the state's
highest court having sole authority. In adopting a comprehensive
model, the court rejected other models, such as a market approach
that allows out-of-state attorneys to freely practice within the ju-
risdiction, or a tribunal option approach granting particular courts
and agencies control over pro hac vice admissions in cases before
them.

A comprehensive model has the potential to best serve the val-
ues of competence and access. However, the Rhode Island Su-
preme Court's implementation of the model is flawed in three
respects. First, the court's retroactive application of the compre-
hensive model has disrupted settled expectations, disallowing com-
pensation to attorneys for work done competently and in good
faith. Second, the court has been inconsistent in its outcomes. For
example, the court denied pro hac vice admission to attorney
Small, who was conducting a high-profile ethics investigation,
while it granted admission to other lawyers on similar facts.
Third, the court has failed to provide adequate reasons for its deci-
sions, exemplified by its issuance of a stark unpublished order in
place of an opinion in Small.5 While justices of the court subse-
quently published op-ed pieces that offered valuable insights on
their ruling, judges' use of the media cannot substitute for a well-
reasoned judicial opinion.

This Article is in three parts. Part I discusses trends toward
multijurisdictional practice and both market and tribunal-option
approaches, viewed through the lenses of competence and access.
Part II discusses the Ferrey and Small rulings, and outlines the
virtues of a comprehensive model. This Part also analyzes the
flaws in the Rhode Island Supreme Court's implementation of the
model. Part III outlines the factors a comprehensive model of pro
hac vice admission might take into account in deciding particular

3. In re Rhode Island Ethics Comm'n (Small), No. 01-79 M.P. (R.I. Mar. 1,
2001) (Flanders, J., dissenting).

4. 774 A.2d 62 (R.I. 2001) (per curiam).
5. See In re Small, No. 01-79 M.P.



20021 PROTECTING WITHOUT PROTECTIONISM 287

cases. It also discusses other questions left unresolved in Ferrey,
including the legality of work by out-of-state lawyers on drafting
and negotiation prior to the commencement of litigation, the status
of non-litigation transactional and counseling work by out-of-state
lawyers, and the need for review of Rhode Island's current restric-
tions on plenary admission of out-of-state attorneys.

I. MULTISTATE PRACTICE AND THE OUT-OF-STATE ATrORNEY

Economic, technological, and legal imperatives drive the trend
toward multijurisdictional practice. In an era in which the United
States and global economies are increasingly interwoven, barriers
between jurisdictions increasingly seem antiquated. Clients want
access to legal services that are not hamstrung by these restric-
tions. Since business flows between jurisdictions, many argue that
lawyers serving business needs should be able to travel without
undue burden.6 In addition, technological innovations, such as on-
line legal databases, air transportation, fax machines, e-mail and
teleconferencing, have loosened the ties of lawyers to particular ju-
risdictions, making the physical location of lawyer, client or hard-
copy legal materials virtually irrelevant. Finally, developments
within the legal system, such as the increasing role of federal law,
international law, and statutes such as the Uniform Commercial
Code, have diminished the incidence and significance of interstate
distinctions.

7

6. See Mary C. Daly, Resolving Ethical Conflicts in Multijurisdictional Prac-
tice-Is Model Rule 8.5 the Answer, an Answer, or No Answer at All?, 36 S. Tex. L.
Rev. 717 (1995); Diane L. Babb, Commentary, Take Caution When Representing
Clients Across State Lines: The Services Provided May Constitute the Unauthorized
Practice of Law, 50 Ala. L. Rev. 535 (1999). Indeed, the American Bar Association
committee proposing revisions to the Model Rules of Professional Conduct Rule 5.5
(1999) has advanced a formulation that significantly liberalizes multistate prac-
tice. See Model Rules of Profl Conduct R. 5.5 (Proposed 2000) (permitting lawyer
to act, inter alia, "with respect to a matter that arises out of or is otherwise reason-
ably related to the lawyer's practice on behalf of a client in a jurisdiction in which
the lawyer is admitted to practice").

7. See Daly, supra note 6, at 725. Indeed, traditional barriers between pro-
fessions, such as rules that bar non-lawyers from receiving fees generated by legal
business or co-owning a law practice, are increasingly under siege by calls for a
multidisciplinary approach that merges professions such as law and accounting.
Just as in the multijurisdictional context, the argument for multidisciplinary prac-
tice is an argument for access. See, e.g., Phoebe A. Haddon, The MDP Controversy:
What Legal Educators Should Know, 50 J. Legal Educ. 504 (2000); Mary C. Daly,
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These developments do not extinguish the concern for compe-
tence that underlies rules on multijurisdictional practice. Compe-
tence has several facets worthy of discussion here. These sound in
the keys of client protection, systemic integrity and state interests.
I discuss each in turn.

The first interest served by the competence value is the protec-
tion of a specific client represented by an attorney. The client
should be able to rely on a floor of adequacy beneath any attorney's
work. In addition, the client should be able to seek remedies under
the law of the state in which an attorney does legal work or ap-
pears before an administrative or judicial body. Admission rules
link attorney competence with attorney accountability.

Second, clients are not the only parties with an interest in the
competence of legal representation. Attorney incompetence
touches not only clients, but also other institutions, players and
values, including courts, opposing parties and our adversarial con-
ception of justice. When an attorney demonstrates incompetence,
one could attempt to safeguard the wronged client's interests by
requiring adjudicators or other attorneys appearing in a matter to
step in and protect that client's interests. While states have such
rules for egregious cases of misconduct or nonfeasance, expanding
the reach of such rules imposes burdens on courts and on the ad-
versarial process.

Third, competence serves significant state interests. A state
has an interest in maintaining a reputation based on both the skill
and ethics of those who appear before its tribunals. No state
wishes to be known as a "mill" in which attorneys lacking in dili-
gence, excellence, or ethics ply their trade.

Despite the validity of these interests, a complete history of
the bar's attempts to promote competence would also have to ac-
knowledge that these efforts have a nasty underside of exclusion.
State bars throughout the first half of the twentieth century used
character and background investigations to keep out minorities
deemed a threat by the legal establishment.8 More recently, bar

What the MDP Debate Can Teach Us About Law Practice in the New Millennium
and the Need for Curricular Reform, 50 J. Legal Educ. 521 (2000).

8. See Rhode, supra note 1, at 152-53; see also Anthony T. Kronman, The
Lost Lawyer: Failing Ideals of the Legal Profession (1993). Kronman makes a
more subtle argument that homogeneity within the profession facilitated the
transmission of "local knowledge" conducive to lawyer competence and service.
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applications discriminated on the basis of disability, requiring that
applicants disclose whether they had ever received counseling for
any purpose, including fertility or stress in law school.9

Similar invidious concerns may play a role in prohibitions
against out-of-state practice. Motivations for such rules may flow
in significant part from protectionist concerns about insulating the
lawyers of one state from competition. 10 The accumulated folk wis-
dom among lawyers about rationales for attorney admission prac-
tices lends some credence to the "competence as protectionism"
thesis. In Florida, for example, attorneys explain the requirement
that even experienced attorneys from other states sit for both the
Multistate and Florida Bar Exam as a function of the fear that
"snowbird" attorneys from northern states will descend on Florida
during the winter or when they approach retirement, and take
away the trusts and estates business generated by Florida's sub-
stantial senior population. In New Jersey, the folk wisdom goes,
the bar fears an influx of New York lawyers. In Rhode Island, fear
of Massachusetts lawyers reigns. Some restrictions on out-of-state
practice, such as requirements that lawyers reside in a given state
in order to practice there, are so overtly protectionist that courts
have struck them down as violating the constitutional right to
travel." Nor is protectionism waning. A California court has re-
cently suggested, for example, that even a passing involvement
with California law in a transaction, whether or not the involve-
ment physically occurred in California, may constitute the unau-
thorized practice of law when not conducted by an attorney
admitted to practice in the state. 12

For Kronman, the increasing heterogeneity of the profession, as well as market
forces and reductive movements in legal education that promote rigid theory at the
expense of an appreciation for facts "on the ground" have contributed to lawyers'
disrepute and decline.

9. See Ellen S. v. Fla. Bd. of Bar Exam'rs, 859 F. Supp. 1489 (S.D. Fla. 1994)
(holding that such intrusive questions violated the Americans with Disabilities
Act).

10. See Russell G. Pearce, The Professionalism Paradigm Shift: Why Discard-
ing Professional Ideology Will Improve the Conduct and Reputation of the Bar, 70
N.Y.U. L. Rev. 1229 (1995).

11. See Keenan v. Bd. of Bar Exam'rs of the State of N.C., 317 F. Supp. 1350,
1361 (E.D.N.C. 1970).

12. See Birbrower, Montalbano, Condon & Frank, P.C. v. Superior Court, 949
P.2d 1 (Cal.), cert. denied, 525 U.S. 920 (1998); cf. John J. D'Attomo, The $1 Million
Message: Lawyers Risk Fees and More When Representing Out-of-State Clients, 39
Santa Clara L. Rev. 447 (1999) (analyzing Birbrower case).











20021 PROTECTING WITHOUT PROTECTIONISM

While enforcement of unauthorized practice rules is relatively
rare in transactional cases, some statutes and judicial decisions
take a restrictive view of what out-of-state lawyers may do. The
Rhode Island statute defining unauthorized practice describes the
practice of law as "services of a legal nature ... pertaining to any
action or proceeding" in any judicial or administrative tribunal, or
"for the preparation of any legal instrument."73 This definition
seems to encompass much transactional work, including drafting
contracts. In addition, at least one influential state, California,
has held that out-of-state lawyers engage in the unauthorized
practice of law when they negotiate in California on behalf of Cali-
fornia clients and on matters governed by California law.74 How-
ever, other states take a more flexible view of transactional work,
at least when it involves merely incidental or brief contact with a
jurisdiction or with clients from that state.7 5 The proposed revi-
sions to the Model Rules of Professional Conduct take this more
flexible tack.76

A sound analysis should start with the premise that issues re-
garding transactional work feature the same interaction of access
and competence that drives the debate about out-of-state attorneys
in litigation. To regulate transactional work by out-of-state attor-
neys, the supreme court should adopt the same standards set out
above for pro hac vice admission: extent of the previous relation-
ship with the client, availability of in-state lawyers practicing in a
particular specialty, adequacy of the lawyer's disclosure to all rele-
vant parties, acquaintance with the subject matter, number of pre-
vious appearances or transactions within the state and the state of
the attorney's disciplinary record. Application of these factors will

73. See R.I. Gen. Laws § 11-27-6 (1956) (2000 Reenactment).
74. See Birbrower, Montalbano, Condon & Frank, P.C. v. Superior Court, 949

P.2d 1 (Cal.), cert. denied, 525 U.S. 920 (1998); cf. D'Attomo, supra note 12, at 454-
55 (discussing California Supreme Court's analysis of test to determine if lawyer's
contact with client rises to level of practicing law in California).

75. Cf. In re Jackman, 761 A.2d 1103 (N.J. 2000) (suggesting that passing or
isolated contact with a jurisdiction might not violate unauthorized practice rules,
while holding that the practice of corporate law in New Jersey for seven years was
more than merely passing or isolated). For commentary urging a flexible ap-
proach, see Stephen Gillers, Conflict of Laws: Real-World Rules for Interstate Reg-
ulation of Practice, 79 A.B.A. J. 111 (Apr. 1993).

76. See Model Rules of Profl Conduct R. 5.5 (Proposed 2000) (permitting mul-
tistate practice by in-house counsel and lawyers acting in matters reasonably re-
lated to practice on behalf of pre-existing clients, in jurisdictions where the lawyer
is admitted to practice).

309
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preserve clients' access and subject out-of-state attorneys' work to
built-in safeguards for competence.

Consider a core transactional case involving a multistate busi-
ness deal. Clients participating in such transactions typically have
in-house counsel or ties to outside firms that the law should not
lightly disrupt. Requiring staffing by attorneys licensed with each
state for large multistate transactions would impose significant fi-
nancial costs. Such costs could impair the client's ability to engage
in transactions viewed as economically beneficial or necessary.
The involvement of such "repeat players" is also an important safe-
guard for competence. Corporate clients can effectively monitor
counsel's performance. Counsel retained in this setting have an
incentive to maintain their competence to attract repeat business
from clients who can readily transfer their legal business else-
where if they are dissatisfied.77

On the other hand, states have a legitimate interest in prohib-
iting out-of-state lawyers from holding themselves out to the public
in those states as fully competent to perform the full range of legal
work. Consider here a lawyer's role in a house closing. Some ele-
ments of such a real estate transaction are common to many juris-
dictions, or required by federal law. However, 'local knowledge"
gleaned from statutes, regulations and case law within the juris-
diction is often helpful on issues such as the seller's obligation to
deal with property damage between the signing of sales agreement
and the closing. Contacts with major banks and other "repeat
players" within the state are crucial for arrangements that facili-
tate transactions, such as escrow accounts. 78

At the same time, the close communication facilitated by a
long-standing attorney-client relationship may trump these factors
even in the real estate setting. A trusted attorney's knowledge of
her client's tolerance for uncertainty, for example, may be a crucial
element of competence in ensuring a real estate transaction that
does not create undue anxiety for a client. So here too, allowing for

77. See Albert 0. Hirschman, Exit, Voice, and Loyalty: Responses to Decline
in Firms, Organizations, and States (1970) (discussing the implicit threat of "exit"
as a means of ensuring quality).

78. Professor Gillers, while generally favoring liberalization of rules gov-
erning multistate practice, argues against authorizing out-of-state lawyers' work
on transactions concerning real property. See Gillers, supra note 75, at 111.
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the maintenance of attorney-client relationships preserves access
and competence.

3. Plenary Admission for Out-of-State Attorneys

The bench, bar and legal academy should consider whether
standards for plenary admission to practice for out-of-state attor-
neys should change. States like Massachusetts and New York
have long had liberal admissions practices which do not require
experienced out-of-state attorneys in good standing to take all or
part of the bar exam. Rhode Island has recognized the benefits of
this trend with its decision to spare attorneys admitted elsewhere
the task of sitting for the Multistate Bar Exam, yet it still requires
attorneys to take the Rhode Island portion. In this age of overlap-
ping commerce and client needs, Rhode Island should investigate
whether requiring passage of the Rhode Island Bar for admitted
attorneys materially furthers the competency goal outlined above.
It may be that taking the bar serves this goal, particularly in light
of the essay questions on Professional Responsibility and on Rhode
Island Civil Practice featured on the examination. However, more
study of what taking the bar adds to the competence of out-of-state
attorneys would be worthwhile. This is particularly true if a rea-
sonable argument exists that allowing multistate practice for ex-
perienced attorneys would establish a more favorable business
climate for large consumers of legal services, such as corporations,
thereby yielding opportunities for developing new competencies in
Rhode Island for attorneys admitted both in this state and
elsewhere.

CONCLUSION

Out-of-state practice is a reality fed by economic and techno-
logical change. Often, out-of-state practice enhances the value of
access, thereby allowing a client to retain the attorney of her
choice. However, the interest in enhancing attorney competence
and ethics is an important supplement to conceptions of access.
Competency and ethics require some regulation of out-of-state
practice, including pro hac vice admissions.

The two most prominent regulatory models for pro hac vice ad-
missions are the market and tribunal option approaches. Those
viewing clients as adequate guardians of their own interests argue
that a market approach is the best regulation-arguing in effect
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that government governs best when it governs least. Those who
argue that the market model can sometimes fail often argue for a
tribunal option model, giving particular courts authority over ad-
missions pro hac vice. Each of these approaches, however, has
problems with vindicating either client interests or the broader
public interest.

A comprehensive approach is the best remedy for the flaws of
the market and tribunal option models. By using the state's high-
est court as a source of both information and decisionmaking au-
thority, the comprehensive model can vindicate both competence
and access concerns. The Rhode Island Supreme Court's recent
pro hac vice rulings are a welcome step in this direction. To fulfill
the promise of the comprehensive approach, however, the court's
implementation must be as sound as its underlying rationale.

Thus far, unfortunately, the court's implementation of the
comprehensive model reflects three significant flaws: disruption of
settled expectations, inconsistency in results, and failure to pro-
vide adequate reasons. The court disrupted expectations by mak-
ing its application of the comprehensive model retroactive, despite
a long-standing tribunal option system. In Ferrey, this retroactive
application yielded the harsh and unnecessary result of denying an
attorney compensation for work done competently and in good
faith. It also introduced uncertainty into many other pending mat-
ters, including the important lead paint litigation now proceeding
through Rhode Island courts.

In addition to disrupting expectations, the court was inconsis-
tent in denying pro hac vice status to attorney Daniel Small, whom
the Ethics Commission had retained to investigate a prominent
lobbyist, while granting such status to attorneys Ferrey and Hea-
ley in factually similar cases. By denying Small's petition in an
unpublished order, the court failed to give adequate reasons for its
decision, despite the public importance of investigating govern-
ment ethics issues and the novelty of such denials. Justices who
subsequently wrote op-ed pieces explaining the outcome in Small
failed to acknowledge the importance of giving reasons when a de-
cision is made. Although the justices' op-eds succeeded in rebut-
ting conspiracy theories about the role of the court in the case,
their clarifications would have been more effective in a judicial
opinion accompanying their ruling.
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The state rulemaking proceeding mandated by the court may
remedy some of these problems and offer sound guidance for the
future. To avoid harsh results, a comprehensive model would al-
low out-of-state attorneys who acted competently and in good faith
to keep a portion of the fees they earned prior to the supreme
court's change to a comprehensive model. In addition, the supreme
court should adopt the following common sense standards for pro
hac vice admission, some of which are currently articulated in Rule
9 of the supreme court rules: the extent of the previous relation-
ship with the client, availability of in-state counsel in a particular
specialty, adequacy of the lawyer's disclosure to all relevant par-
ties, acquaintance with the subject matter, number of previous ap-
pearances or transactions within the state, and the status of the
attorney's disciplinary record. Out-of-state attorneys who meet
these standards should also be able to do legal work incident to
filing a complaint in an action, and work on transactions.

Sound implementation of the comprehensive model also re-
quires attention to procedural issues. Out-of-state attorneys
should apply to the supreme court prior to their first appearance in
a matter before any Rhode Island agency or court. However, out-
of-state lawyers should not have to file a new petition on appeal,
but rather should be subject to a continuing obligation to disclose
changes in material facts. All pro hac vice decisions by the su-
preme court should be accessible to the public and the legal profes-
sion online. When denying a petition, the court should take care to
state reasons, to guide attorneys filing future petitions. The su-
preme court should also appoint a task force to consider whether
current requirements for plenary admission of out-of-state attor-
neys, such as passing the Rhode Island Bar Exam, are necessary.

A comprehensive approach will not blunt the economic and
technological imperatives driving multistate practice. These im-
peratives are here to stay. However, a comprehensive model can
place these imperatives in a framework that honors both access
and competence. In this fashion, a comprehensive model serves
both the public and the legal profession.




