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weapon in the defendant’s arsenal, because a successful
challenge operates as a “get-out-of-court-free” card –
absent standing, the plaintiff ’s case is not justiciable.
Everyone goes home.

The Coalition described several potential injuries,
mostly economic ones related to the procedural and
permitting costs associated with doing business where
an endangered species lives, that it asserted were likely
to be caused by the listing decision. The district court
found that the Coalition did not satisfy the standing
requirement because the injuries were too conjectural,
and/or not adequately traceable to the listing decision,
and/or not necessarily redressable by delisting.

The U.S. Court of Appeals for the 11th Circuit
reversed the district court, finding that the elements of
standing were present. Because the “machinery of the
ESA” triggered by the listing would almost inevitably
cause the Coalition’s members to incur costs associated
with permits issued by federal agencies that would be
restricted by the listing, and because the members claimed
to be already incurring expenses in response to the listing,
their injuries were not conjectural.15 Because the members
were expending resources not voluntarily but rather as a
result of the “coercive framework” of the ESA, the injuries
were traceable to the listing decision.16 And because cur-
rent and future expenses would be obviated if the listing
were invalidated, the injuries were redressable. The ele-
ments of standing being present, the court remanded the
case to the district court for trial on the merits.

Conclusion
The 11th Circuit’s ruling means the Coalition will get
its day in court to argue against the validity of the deci-
sion to list the Alabama sturgeon as endangered (the
government is not appealing this decision). The sweep-
ing range of the Coalition’s challenges promises to make
this an exciting case to watch for those interested in the
ever-controversial Endangered Species Act. Future
developments will be reported in Water Log.
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Earth Island’s NFMA Claim
Earth Island also argued that several Forest Service deci-
sions violated the Sierra Nevada Framework and thus
the NFMA. First, Earth Island argued that the Forest
Service violated the Framework by concluding that it
could log trees exceeding twenty inches in diameter. The
Ninth Circuit quickly disposed of this claim, noting that
the agency had plausibly concluded that those rules
applied merely to undergrowth thinning in live stands
rather than salvage logging after a fire. 

However, the court did find merit in Earth Island’s
claim that the Forest Service violated the Framework
when it de-listed the PACs and accompanying HRCAs
in the Eldorado forest. The Framework calls for mainte-
nance of these protected areas unless: (1) the habitat is
rendered unsuitable by a catastrophe, and (2) surveys
confirm non-occupancy of the California spotted owls.
While the court noted the great detail provided by the
Forest Service as to why the habitat was unsuitable, it
also recognized that the agency had failed to confirm
non-occupancy. In fact, the Forest Service’s own survey,
as well as Earth Island’s, turned up an owl pair inhabit-
ing the area of PAC075. In addition, the Red Star Fire
Plan in the Tahoe forest, where PAC075’s actual nest
exists, did not de-list the Tahoe Section of PAC075 on
account of the owl pair. 

The Forest Service proposed that if there are obvi-
ously no green trees, or very few trees remaining, sur-
veys are not always necessary. Yet, as the court points
out, the Forest Service’s own data demonstrate that por-
tions of the PAC remain green and therefore warrant a
survey. Furthermore, the Eldorado Environmental
Impact Statement (EIS) should have addressed the
potential role of the Eldorado HRCA in maintaining
the Tahoe PAC075. 

The court also noted that regardless of the data, the
surveys are intended to find out whether or not owls are
in the area, despite the determined suitability of the
habitat. Thus, if they are present then the Framework
should remain in place. Therefore, the Ninth Circuit
held that the Forest Service may not simply determine
that the habitat is unsuitable and disregard the actual
presence of California spotted owls.

Cumulative Impact Requirement
In addition, the Forest Service had conducted EISs on
the Eldorado and Tahoe forests individually. Earth
Island argued that under NEPA, the Forest Service was
required to prepare a single comprehensive EIS covering
both the Eldorado and Tahoe National Forests.

Alternatively, Earth Island contended that even if a com-
prehensive EIS was not required, the Eldorado study
failed to adequately consider the cumulative impact of
de-listing the Eldorado PAC075 and HRCA that sup-
ported the active PAC075 in the Tahoe forest. 

NEPA requires the agency to provide “the best way
to adequately assess the combined impacts of similar
actions.”6 The Ninth Circuit held that the Forest Service
was not required to prepare a single EIS, reasoning that
Earth Island failed to demonstrate that the agency’s
actions were connected, cumulative, or similar. The
court factored the existence of prior administrative
boundaries, different patterns of ownership and destruc-
tion, disparate timetables, and separate supervisory per-
sonnel between each forest area to support its holding. 

However, even though a comprehensive EIS was not
required, the agency must still adequately analyze the
cumulative effects of the projects within each individual
EIS. The Eldorado EIS failed to assess the potential role
of suitable habitat in the Eldorado forest to support the
nearby PAC075 in the Tahoe forest. This omission
amounted to an insufficient consideration of cumulative
impact under NEPA. Thus, the court held that the
Eldorado EIS failed to adequately consider the cumula-
tive impact of the Star Fire Sale.

Conclusion
While a reviewing court will generally be deferential to
an agency’s choice of methodology and use of data, the
agency decision will be overturned if it fails to follow the
clear intent of Congress. In this case, Congress was clear
that the confirmed presence of owls was a determinative
factor that would prevent logging, an unreasonable
omission by the Forest Service. Additionally, while a
comprehensive EIS was not required for both projects,
the Forest Service failed to factor in the cumulative
impacts that one project would have on another.
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Pipeline, from page 9

rights, but over rights-of-way through lands of the
United States, which is a different matter, and is so
treated in the right-of-way acts before mentioned.’”9

Conclusion
The Federal Land Policy Management Act provides the
government with authority to restrict right-of-way
through national forests. The Endangered Species Act

amplifies the obligation of the Forest Service to use that
authority for the purpose of protecting endangered and
threatened animal species. The effect of this decision
will place a burden on those who depend on the
Chewuch River as a source of water but does not result
in revocation of permits and is within the authority of
the Forest Service. 

ENDNOTES
1.  Lance is a student at the Ralph R. Papitto School of

Law at Roger Williams University, Bristol, Rhode
Island.

2. 16 U.S.C. § 1536(a)(2).
3. Tenn. Valley Auth. v. Hill, 437 U.S. 153, 183 (1978).
4. 43 U.S.C. § 1765(a).
5. 16 U.S.C. § 1604(g)(3)(A) & (B).
6. 16 U.S.C. § 475.
7. 16 U.S.C. § 528.
8. U.S. v. New Mexico, 438 U.S. 696 (1978).
9. Utah Power & Light Co. v. U.S., 243 U.S. 389, 41

(1917).

and has not permitted this Court to decide whether the
Court would let Longhorn shoot gasoline through 52-
year-old pipe for 731 miles where failure would be dis-
astrous for thousands of people for years to come”5 and
ruled for the agencies and Longhorn. The plaintiffs did
not go away empty-handed, however. Because the suit
forced the agencies to acknowledge that the pipeline
project was within NEPA’s purview, with the result that
potential impacts were analyzed and mitigated, the
court found the plaintiffs to have “prevailed” such that
they were entitled to recover from the defendants the
costs of litigation.

The plaintiffs appealed to the Fifth Circuit and
advanced essentially the same arguments as they did at
trial: that the FONSI was a predetermined outcome
based on a political decision, and thus made in bad
faith; that the agencies failed to follow the NEPA regu-
lations; and that it was impossible to find rationally
that the project would not have a significant impact.6 A
three-judge panel, speaking through Judge Jolly,
affirmed Judge Sparks’ reluctant decision to uphold the
FONSI for the same reason: that Congress intended for
the agencies and not the courts to make these decisions,
and that a court therefore cannot substitute its own
opinion for that of the agencies as long as the agencies
followed NEPA procedures, which in this case they
had. The EA ran to four volumes and 2,400 pages and

was “exceedingly thorough and comprehensive.”7

Further process would be unlikely to supply the sub-
stantive relief the plaintiffs really wanted, which was a
stop to the pipeline project.

Broader Significance
The decision appears to be another rote upholding of a
federal agency NEPA decision, but it has some addi-
tional significance: the Fifth Circuit for the first time
expressly upholds a mitigated FONSI. The mitigated
FONSI concept has been controversial because of the
necessarily speculative nature of the efficacy of future
mitigation measures. Over the years several other cir-
cuits, including the influential D.C. Circuit, have held
that mitigated FONSIs are acceptable, and that is now
the law in the Fifth Circuit as well.

ENDNOTES
1. 42 U.S.C. § 4332(2)(C).
2. Spiller v. Walker, No. A-98-CA-255-SS, 2002 WL

1609722, at *2 (W.D. Tex. July 19, 2002).
3. Id. at *4 (quoting Sabine River Auth. v. U.S. Dep’t of

Interior, 951 F.2d 669, 678 (5th Cir. 1992)).
4. Id. at *17, n. 7.
5. Id. at *13.
6. Spiller v. White, 352 F.3d 235, 241 (5th Cir. 2003).
7. Id. at 240.
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2003 Federal Legislative Update
Stephanie Showalter, J.D., M.S.E.L.

The following is a summary of federal legislation related to coastal, fisheries, water, and natural resources enacted
during the 108th Congress.

108 Public Law 16 – Nutria Eradication and Control Act of 2003 (H.R. 273)
Authorizes the Secretary of the Interior to provide financial assistance to Louisiana and Maryland for a program to
implement measures to eradicate or control nutria and restore marshland damaged by nutria.

108 Public Law 23 — Ottawa National Wildlife Refuge Complex Expansion and (H.R.298)
Detroit River International Wildlife Refuge Expansion Act

Expands the boundaries of the Ottawa National Wildlife Refuge Complex and the Detroit River International
Wildlife Refuge. The Fish and Wildlife Service is directed to conduct a study of fish and wildlife habitat and aquatic
and terrestrial communities in and around two dredge spoil sites in the Refuge Complex.

108 Public Law 34 – Zuni Indian Tribe Water Rights Settlement Act of 2003 (S. 222)
Approves the settlement of the water rights claims of the Zuni Indian Tribe in Apache County, Arizona. The Act also
establishes the Zuni Indian Tribe Water Rights Development Fund to be managed by the Secretary of the Interior.

108 Public Law 136 – National Defense Authorization Act for Fiscal Year 2004 (H.R. 1588)
Reauthorizes and amends the Sikes Act, addressing conservation programs on military installations to require the
Secretary of Defense incorporate in integrated natural resources management plans for military installations in
Guam the management, control, and eradication of invasive species. Authorizes the Department of Defense to par-
ticipate in wetland mitigation banks. Amends the critical habitat provisions of the Endangered Species Act to exempt
DOD lands subject to an integrated natural resources management plan from designation as critical habitat by the
Secretary of the Interior, if the Secretary determines that the plan provides a benefit to the species for which the habi-
tat is proposed. Amends 16 U.S.C. § 1533(b)(1)(B)(2) to by inserting “the impact on national security” after eco-
nomic impact. Amends the Marine Mammal Protection Act to authorize the Secretary of Defense, after consultation
with the Secretary of Commerce and/or the Secretary of the Interior to exempt any action or category of actions
undertaken by the Department of Defense or its components from compliance with any requirement of this Act, if
the Secretary determines that it is necessary for national defense.

108 Public Law 148 - Healthy Forest Restoration Act of 2003 (H.R. 1904)
An act to improve the capacity of the Secretary of Agriculture and the Secretary of the Interior to conduct hazardous
fuels reduction projects on National Forest System lands and Bureau of Land Management lands aimed at protect-
ing communities, watersheds, and certain other at-risk lands from catastrophic wildfire, to enhance efforts to protect
watersheds and address threats to forest and rangeland health, including catastrophic wildfire, across the landscape.
Authorizes the Secretary of Agriculture to implement hazardous fuel reduction programs on certain classes of federal
lands, not to exceed 20,000,000 acres. Hazardous fuel reduction programs may not be conducted on components of
the National Wilderness Preservation System, wilderness study areas, or federal lands on which the removal of vege-
tation is prohibited or restricted by law. Amends § 307(d) of the Biomass Research and Development Act of 2000 to
authorize funding for the development of tools to assist forest managers and research into forest thinning systems.
Establishes the Watershed Forestry Assistance Program to strengthen watershed partnerships, provide best manage-
ment practices to owners of nonindustrial private forest land, and protect water quality. The Secretary is also required
to develop an accelerated basic and applied assessment program to combat infestations by forest-damaging insects
and associated diseases and a healthy forests reserve program for the purpose of restoring and enhancing forest
ecosystems.



Lagniappe (a little something extra)

Around the Gulf . . .

Commercial marine sport fishing has been shown to provide Mississippi with serious money. A recent study by the
Forest and Wildlife Research Center of Mississippi State University reveals that marine sport fishing rings up $31.8
million in economic impacts in the coastal counties and $35.9 million statewide, and supports 585 regional jobs and
100 statewide jobs. These figures will help guide management efforts at agencies like the Department of Marine
Resources, which funded the study. Go dip a line - it’s good sport and good for Mississippi’s economy.

The 2004 Department of Interior appropriations bill, Pub. L. 108-108, includes funding for additional acquisitions
for Gulf Islands National Seashore. $4 million is budgeted for acquisitions on Cat Island, and $1.1 million for por-
tions of Horn Island.

A proposal to fill twenty-four acres of wetlands in Pass Christian, Mississippi, is stirring up controversy, and not just
among wetlands watchers. DuPont Titanium Technology’s DeLisle facility would use the site for additional waste
pits, and area residents fear contamination of groundwater and Mississippi Sound by toxic substances like lead, cad-
mium, antimony, manganese, and tetrachloroethylene (“perc”). Leaks at older waste pits have introduced pollutants
into soil and groundwater, but DuPont claims the new pits will be built not to leak.

Speaking of wetlands, International Paper Company has its eye on 736 acres of them in Moss Point, Mississippi, for
use as a wetlands mitigation bank. The proposed Rhodes Lake Mitigation Bank would allow people to impair or
destroy wetlands elsewhere in exchange for restoration and conservation activities at the bank. The bank requires
approval by the U.S. Army Corps of Engineers. For more information, contact Michael Moxey of the Corps’ Mobile
District at (251) 694-3771.

And speaking of wetlands, and the Department of Interior, yet again, the DOI is awarding $17 million in grants for
wetlands assistance in coastal areas. Projects funded under the National Coastal Wetlands Conservation Program,
selected in a competitive process, will restore, conserve, and preserve coastal wetlands. States and private partners will
kick in approximately $42 million for the effort. For more information, visit http://www.fws.gov/cep/cwgcover.html.

Officials in Key West are trying to curtail offshore sewage dumping by cruise ships that dock there. Cruise ship
operators typically dump wastewater twelve miles out, easily exceeding the three-mile mandate of the Clean Water
Act. Nonetheless, Key West mayor Jimmy Weekley says the dumping is hurting the Keys’ fragile ecosystem and
wants cruise ships to discharge into the local sewage system instead, for five cents a gallon. Establishing a workable
policy and equipping all cruise ship piers with pumping stations could take up to a year.

Two loggerhead turtles were returned to their native Florida waters after being turtle-napped by Midwestern tourists.
The family of purloining Illinoisans, allegedly unaware that loggerheads are a threatened species, spotted the pair
shortly after they (the turtles) hatched near Port St. Lucie. Fearing for the turtles’ safety, and thinking they (the tur-
tles) might make good pets, the wily grandmother and her two grandchildren collected the beasts and spirited them
away to the somewhat less sea turtle-friendly climes of the Prairie State, breaking state and federal law in the process.
A pet-shopkeeper in their home state alerted them to their crime and may have also advised them that loggerhead
turtles, at 300 pounds when fully grown, do not in fact make good pets. Duly chagrined, the unwitting poachers
returned the turtles to the U.S. Fish & Wildlife Service. The government is not pressing charges. The armored
orphans will be returned to their proper habitat in the Atlantic.
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Upcoming Conferences
• March, 2004 •

Aquaculture 2004
March 1-5, 2004 • Honolulu, HI

http://www.was.org/main/FrameMain.asp

The 7th National Mitigation & Conservation Banking
Conference

March 3-5, 2004 • New Orleans, LA
http:www.mitigationbankingconference.com

Rousing the Restless Majority
March 4-7, 2004 • Eugene, OR

http://pielc.org

White Water to Blue Water Initiative Conference
March 21-27, 2004 • Miami, FL

http://www.international.noaa.gov/ww2bw/

First Annual Sustainable Beaches Summit
March 29-31, 2004 • Sandestin, FL

http://www.cleanbeaches.org/sustainable/default.cfm

• April, 2004 •
ICZM Conference 

April 21-24, 2004 • Devon, UK
http://www.science.plym.ac.uk/pass/PASS_ICZM.htm


