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to be relieved of the stipulation, arguing that the evidence at trial
showed the automobile had not been located where they had stipu-
lated it had been. One sentence in their memorandum supporting
the motion reads: “Plaintiff, moments before her opening, was in-
formed by the court she had to agree to defendant’s stipulation.”12!
In context, it was clear that what they meant was that Judge Lisi
would not let them use the diagram in opening argument unless
both sides resolved the dispute over the location of the automobile.
Scheck and Brustin felt they had faced a Hobson’s choice: stipu-
late to the location of the car or do without the diagram in opening
statement. Scheck prepared an opening that relied on the diagram
and was flummoxed about how to revise it at the last moment.
Scheck and Brustin also said they had been genuinely confused
about the location of the car and relied on defendant’s assertion
about its location.122 They took care to point out that they were not
questioning opposing counsel’s good faith.!23 But now that evi-
dence showed the car was somewhere else, they requested to be
relieved from the stipulation.

Their request was far from frivolous and their memorandum,
read in its entirety, was not disrespectful. Nevertheless, Judge
Lisi took offense at the literal meaning of the sentence quoted
above, that says Judge Lisi told counsel they had to agree to the
stipulation. “Your honor, I apologize,” Scheck said in open court.
“You did not order us to go ahead with this stipulation.”12¢ But
Judge Lisi would have none of it. She revoked their admissions,
forcing local counsel to take over in mid-stream, and vowed to pur-
sue sanctions at the end of the case against all attorneys — Scheck,
Brustin, and Mann — who signed the memorandum.

Because it occurred in a high profile case, Lisi’s action pro-
voked public reactions. Professor Alan M. Dershowitz upset the
local bar once again by noting that Zalkind, Silverglate, Sheck and
Brustin are all Jewish (as is Rhode Island lawyer Robert Mann)
and stating: “The fact that all of these out-of-state lawyers — so

121. Plaintiffs Memorandum in Support of Motion Requesting to be Re-
lieved from the Stipulation Regarding Exhibit 8, at 1, in Young v. City of
Providence (U.S.D.C,, R.1., C.A. No. 01-288ML).

122. Id. at1,4.

123. Id. at 2.

124. Edward Fitzpatrick, Judge Throws Scheck off Young Suit Against
City, PROVIDENCE J., Oct. 18, 2003, at Al. (quoting Scheck).
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many of whom are Jewish — tend to get thrown off cases raises
very, very significant prima facie evidence of bigotry.”125 The
Rhode Island Bar Association held a press conference to condemn
Dershowitz’s remark, and Sheck, Brustin and Mann released a
letter to the press in which they too denouced Dershowitz’s raising
the possibility of anti-Semitism playing a role in Judge Lisi’s ac-
tion .126

The Providence Journal published three op-ed articles regard-
ing the Rhode Island federal district court’s history of revoking pro
hac vice admissions by out-of-state lawyers. One was written by a
United Methodist Minister, and frequent court watcher, who ar-
gued that the pro hac vice revocations reflected a tradition of pro-
tecting the state’s “closed shop.”2” Another was written by the
administrator of the Rhode Island state courts, who maintained
that the courts were treating out-of-state and Rhode Island law-
yers alike and suggested that out-of-state lawyers were failing to
live up to the Rhode Island standard of practice.28 The third and
most surprising op-ed was written by the chief judge of the federal
district court in Rhode Island, who suggested that out-of-state
lawyers were running into trouble in Rhode Island because they
came from more rough and tumble legal cultures and were not ac-
customed to the more civil atmosphere in the Rhode Island courts
and also decried the suggestions that Judge Lisi’s decisions may
have been motivated by racial or religious prejudice.129

The American Civil Liberties Union of Rhode Island (ACLU)
and the Rhode Island Bar Association (RIBA) requested permis-

125. Edward Fitzpatrick, The Young Case Takes Another Turn,
PROVIDENCE J., Nov. 16, 2003, at Al.

126. Edward Fitzpatrick, Bar Association Defends Lisi, PROVIDENCE .,
Nov. 25, 2003, at Al. I personally know none of the four members of the fed-
eral bench discussed in this article, but as someone who was raised Jewish in
the area I believe it unlikely that anti-Semitism has been a factor.

127. Anne Grant, R.1.’s Quintessential Closed Shop, PROVIDENCE J., Nov. 7,
2003, at B4.

128. Thomas Bowman, In Defense of the Rhode Island Judiciary,
PROVIDENCE J., Nov. 16, 2003, at D8 (“Out-of-state lawyers who practice be-
fore our courts are treated in the same manner as if they were licensed in
Rhode Island. This means that they are expected to follow the same rules,
know the same Rhode Island law, and adhere to the same code of ethical con-
duct as Rhode Island lawyers.”).

129. Ernest C. Torres, In Defense of Judge Lisi in Young Case,
PROVIDENCE J., Nov. 27, 2003, at C6.
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sion to file amicus curiae briefs regarding Judge Lisi’s proposed
sanctioning of the attorneys. Without explanation, Judge Lisi
made the peculiar decision to accept a brief from the RIBA but not
from the ACLU.130 One of my colleagues publicly speculated that
Judge Lisi wanted to hear only agreement with her actions and
expected, from comments their representatives had already made
to the press, that the ACLU would argue that sanctioning the law-
yers was unwarranted while the RIBA would take the opposite
position.13! A slightly different explanation may be that the RIBA
has had a history of defending the courts from criticism while the
ACLU has been a frequent critic of the courts, so that, having
been acculturated in the culture of quiescence, Judge Lisi views
the Bar Association as a responsible organization and the ACLU
as irresponsible.

If Judge Lisi expected the RIBA to come to her defense, she
had to be disappointed. The RIBA filed a brief that, despite going
to pains to expressly take no position on whether the lawyers
made a misrepresentation, nevertheless left little doubt that the
RIBA thought they had not.!32 The RIBA argued that sanctions
ought to be imposed for conduct that is qualitatively akin to con-
tempt of court and that evidences conscious bad faith,133 that
briefs filed during the pressure of an ongoing trial are necessarily
prepared hastily,!3¢ and that it is important for the court to con-
sider plaintiffs memorandum as a whole and cautioned the court
against construing individual sentences separately or out of con-

130. Edward Fitzpatrick, Lisi Rejects ACLU Brief on Young Attorneys,
PROVIDENCE J., Dec. 4, 2003, at Bl (reporting Judge Lisi denied the ACLU
request without explanation); Edward Fitzpatrick, Young’s Lawyers Before
Lisi, PROVIDENCE J., Dec. 4, 2003, at Al (reporting Judge Lisi granted the
Rhode Island Bar Association’s request).

131. Edward Fitzpatrick, Young’s Lawyers Before Lisi, PROVIDENCE J.,
Dec. 16, 2003 at Al (quoting Professor Andrew Horwitz of the Roger Williams
University School of Law, who is a past chairman of the Rhode Island ACLU,
as saying the disparity in Judge Lisi’s decisions “suggests she is only hearing
certain voices. Of course, the bar association held a press conference that one
could interpret as a defense of her, and then their brief gets accepted.”).

132. See Rhode Island Bar Association’s Memorandum as Amicus Curiae
at 1 n.2, 10, 11, & 13, Young v. City of Providence (C.A. No. 01-288ML) (ex-
pressly stating that RIBA takes no position on whether a Rule 11 violation
occurred in the circumstances of the case or, if it did, what the appropriate
sanction ought to be).

133. Id. at 3-6.

134. Id. at 6-8.
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text.135 Even with its careful avowal that it was not taking a posi-
tion on the substantive issues, within a culture of quiescence, the
RIBA’s action in filing this brief was bold, and both the Associa-
tion and, especially, the lawyer who took responsibility for the
brief, Lauren E. Jones, deserve credit. At the same time, however,
it is important to observe that none of the members of the legal
community who were so quick to denounce Professor Dershowitz
for his diagnosis of anti-Semitism offered an alternative diagnosis
- or even acknowledged the existence of a malady.

Ultimately, Judge Lisi found that Scheck, Brustin and Mann
had all violated their responsibility under Rule 11 of the Federal
Rules of Civil Procedure by making a misrepresentation to the
court.136 This time, a federal district judge in Rhode Island overre-
acted not to something as personally difficult as a recusal motion
but to the mildest of criticism, if criticism it was at all. This hy-
persensitivity to criticism blinded her to both the law37 and the
case before her. Regardless of how the case came out, it was im-
portant for the parties and the community as a whole to believe
there had been a fair trial. But following other worrisome aspects
of the trial,'3 ejecting plaintiff's lead attorneys in the midst of a

135. Id. at 8-10.

136. Memorandum and Order, Young v. City of Providence, C.A. No. 01-
288ML (Feb. 11, 2004). See also Edward Fitzpatrick, Judge Lisi Censures
N.Y. Lawyer Scheck in Leisa Young Case, PROVIDENCE J., Feb. 12, 2004, at
B4.

137. Judge Lisi believed that the lawyers who signed the memorandum
committed a Rule 11 violation by making a representation in bad faith,
namely, that she had pressured them into signing the stipulation. However,
the rule states: “A sanction imposed for violation of this rule shall be limited
to what is sufficient to deter repetition of such conduct or comparable conduct
by others similarly situated.” FED. R. CIv. P. 11. With a panoply of other sanc-
tions available, terminating a lead lawyer’s participation in an ongoing jury
trial violates the rule’s admonition.

138. Plaintiffs lead trial lawyer was originally to be California lawyer
Johnnie L. Cochran, Jr. In a conference call on August 6, 2003, Judge Lisi in-
formed counsel that the trial would begin on October 7. Cochran told the
court he had a long planned vacation in Italy during that time and asked for
a delay of trial until October 20. Although Cochran made his request two
months in advance and asked for only a two week delay, Judge Lisi (irritated,
among other things, that Cochran referred to his time away as a “sabbatical”
rather than a vacation) denied the request. See Edward Fitzpatrick, After
Scheck’s Dismissal from Case, Might Johnnie Cochran Return?, PROVIDENCE
dJ., Oct. 25, 2003, at A7. Thus, Judge Lisi looked as if she had deprived plain-
tiff of both her original and substitute choices of counsel. Further compromis-
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jury trial weakened the community’s faith in the fairness of trial
and the tribunal.

Iv.

A.

On April 4, 2003, I published an op-ed article in the Provi-
dence Journal about the battle for separation of powers in Rhode
Island.139 One portion of that piece reads:

[TJhe General Assembly argued that Rhode Island
never adopted the principle of separation of powers.
Counsel for the House told the state Supreme Court that
“under our constitution, the judiciary and legislative de-
partments are independent and coequal branches of gov-
ernment” but the “diminutive” executive branch did not
share the same status. The court agreed.

Not content with an unholy alliance between the legis-
lature and the judiciary to preserve their own status and
diminish the executive’s, the people launched this effort
to amend the state’s constitution. They have, in no uncer-
tain terms, demanded the traditional American form of
government, balanced on three legs.

Shortly thereafter, I received a letter from Chief Justice
Frank J. Williams, which reads nearly entirely!4 as follows:

Dear Professor Bogus:

ing the court’s image was the unfortunate selection of an all-white jury in a
case directly involving race. Those knowledgeable about the court system
may recognize that, in light of the state’s demographics, this is neither un-
usual nor nefarious; nevertheless, it created a challenge for projecting the
appearance of fairness. See Gerald M. Carbone, All-White Jury Draws Heat,
PROVIDENCE J., Oct. 12, 2003, at Al (reporting the composition of the jury, the
selection procedure, the state’s racial demographics, and quoting a leader of
the African-American community as saying, “With an all-white jury, there is
no trust”).

139. Carl T. Bogus, Separation-of-Powers End Game: House Must Enact
Real Reform, PROVIDENCE J., April 4, 2003, at B7.

140. I have omitted one paragraph discussing testimony that the executive
director of Common Cause of Rhode Island gave to the state House Judiciary
Committee about pending separation of powers bills.
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While I appreciated your op-ed piece in the April 4th
Providence Journal, 1 found your comment suggesting “an
unholy alliance between the legislature and the judiciary”
to be gratuitous and destructive.

Certainly, I understand that the separation of powers
issue is a complex one and that even scholars of the
Rhode Island constitution may disagree on its interpreta-
tion. I welcome honest and thoughtful debate on the is-
sue; however your comments do not serve to further the
discussion. Rather, your comments suggesting sinister in-
tent lack civility and contribute to needless distrust and
cynicism among citizens of our judiciary.

You must know that those of us serving in an inde-
pendent judiciary strive to do so with honor worthy of the
public trust. I can assure you the Supreme Court seeks
truth and justice not political alliances. For you to sug-
gest otherwise impugns the character and integrity of the
members of the Supreme Court that considered the sepa-
ration of powers issue.14!

The Chief Justice sent copies of the letter to all sitting mem-
bers of the state supreme court; Francis X. Flaherty, whose nomi-
nation to the court had just been confirmed but who had not yet
taken his seat; and Bruce I. Kogan, who was then serving as in-
terim dean of the Roger Williams University School of Law.

I replied as follows:

Dear Chief Justice Williams:
This is in reply to your letter of April 7, 2003.

I respect your desire to defend the Court and the good
names of your colleagues. I believe, however, that you are
unnecessarily attributing ad hominem meaning to my
comments, sharp as they may have been. Moreover, I do
not believe that my comments were gratuitous in the
sense that they constituted criticism without purpose.

141. Letter from Frank J. Williams, Chief Justice, Rhode Island Supreme
Court to Carl T. Bogus, Professor of Law, Roger Williams University School
of Law (April 7, 2003) (on file with author).
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Rather, they were directed at a matter of significant and
appropriate public concern.

In the sentence preceding the one you find offensive, I
noted that counsel for the House of Representatives urged
the Court to accept the view that “the judicial and legisla-
tive departments are independent and coequal branches”
but that the “diminutive” executive branch does not share
the same status. I do not believe there was anything ne-
farious in counsel advocating that position, and I do not
question that members of the Court made their decisions
in good faith, based on their analysis of the state consti-
tutional history and language.

Yet the legislature was able to tailor its argument for a
particular audience — a Court with a majority who had
deep personal or familial ties to the legislature. Two
members of the Court had been members of the legisla-
ture; another was married to a former member of the leg-
islature and current legislative lobbyist. Observing this
by no means suggests these justices do not, as you put it,
strive to do their jobs with honor worthy of the public
trust. I am confident that they do. Justices are, however,
human beings, and like all human beings their perspec-
tives and sympathies are shaped by their backgrounds
and relationships. This is hardly a new insight. The en-
tire Realist school of jurisprudence is devoted to studying
how judges’ backgrounds affect their decisions.

Does it impugn the five members of the United States
Supreme Court who comprised the majority in Bush v.
Gore to note that they were all appointed by Republican
presidents? Is this an appropriate topic for public dis-
course?

There is another factor at play in Rhode Island. There
is reason to believe that the justices’ relationships to the
legislature is not mere coincidence but the result of a de-
liberate legislative program. When in 1997 the House of
Representatives refused to confirm Margaret Curran for
Court, many found the professed reasons unpersuasive
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and believed that the more likely explanation had to do
with the looming issue of separation of powers.

Though my comment about an “unholy alliance be-
tween the legislature and the judiciary” related to the
state of affairs that existed when the Court handed down
its separation of powers decisions in 1999 and 2000, it
bears mentioning that concern about a legislative pro-
gram to shape the Court’s composition is not merely his-
torical. Justice Designate Francis X. Flaherty’s brother is
Chair of the House Judiciary Committee and someone
who played a prominent role in the House’s rejection of
separation of powers last year. That hardly defines the
totality of Justice Designate Francis Flaherty, who has
had a distinguished political and professional career and
is highly regarded for his legal ability, judgment, and in-
tegrity. It does not demean him to express concern about
the continuing appointment of justices with connections
to the legislature.

Did the program to influence the Court’s composition
(or, to put it more bluntly, to “stack” the Court) influence
the Court’s separation of powers decisions? Perhaps no
one — even the justices themselves — can say for sure. Is
this an appropriate subject of public discourse? I respect-
fully suggest the answer is yes.

The sentence in my op-ed article to which you take um-
brage reads: “Not content with an unholy alliance be-
tween the legislature and the judiciary to preserve their
own status and diminish the executive’s, the people
launched this effort to amend the state constitution.” In
context both within the text of the op-ed and the history
described above, I believe that is a fair statement and
stand by it.

You may well disagree. That is your prerogative. But,
with all due respect, is it appropriate for the Chief Justice
of the state’s supreme court to write a letter excoriating a
citizen who criticizes the Court and send a copy of that
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letter to the citizen’s employer — as you have done in
sending a copy of your letter to Dean Kogan? What would
be the purpose of doing that beyond attempting to intimi-
date or punish that citizen?142

B.

In recent years there have been discussions about whether
there are racial disparities in criminal sentencing in the Superior
Court of Rhode Island. The Rhode Island courts commissioned two
studies on the issue. One study found a difference in perceptions
of fairness and bias among demographic groups, with Blacks and
Latinos holding a more jaundiced view than Whites and Southeast
Asians. A second study, known as the Jenkins study, found that in
fact there were no disparities in sentencing due to race.!43 The
courts issued a press release announcing the results and quoting
Chief Justice Williams as stating, “justice is truly blind when it
comes to criminal sentencing in Superior Court.”144

At the request of the state American Civil Liberties Union
chapter, the Jenkins study was independently reviewed by other
academics with expertise in studying criminal sentencing. These
reviewers contended that the study was flawed because its sample
size (381 cases) was too small and it employed inappropriate sta-
tistical methodology. One reviewer wrote: “In my opinion, the re-
port is seriously flawed, and its conclusion ... is certainly
misleading and very likely incorrect.”45 Two others stated: “In
conclusion, because of the methodological and statistical weak-
nesses of this study, we have little confidence in the findings pre-

142. Letter from Carl T. Bogus, Professor of Law, Roger Williams Univer-
sity School of Law, to Frank J. Williams, Chief Justice, Rhode Island Su-
preme Court (Apr. 14, 2003) (on file with author).

143. See Gerald M. Carbone, Survey: No Legal Bias Despite Minority Dis-
trust, PROVIDENCE J., June 14, 2002, at B1.

144. Press Release, Rhode Island Supreme Court, Perception and Reality
Differ in Court Studies on Racial Bias, (June 13, 2002), available at
www.courts.state.ri.us/pressreleases6-13-02racialbias.htm.

145. Letter from Leo Carroll, Professor of Sociology, University of Rhode
Island, to Steven Brown, Executive Director, American Civil Liberties Union,
Rhode Island Affiliate (July 22, 2002) (on file with author).
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sented in the report.”46 The ACLU released these critiques to the
press.147

On October 22, 2002, the Rhode Island Civil Rights Roundta-
ble sent Chief Justice Frank J. Williams a letter about the issue,
signed by representatives of the nine state civil rights organiza-
tions.148 The letter asked the courts to commission a second sen-
tencing study, to record the race of criminal defendants in the
courts’ computerized database to facilitate future studies, and to
insure compliance with a law requiring language interpreters for
non-English speaking defendants. It also urged the Chief Justice
to use his moral authority to advocate for a more racially diverse
judiciary. Although expressing serious concern and stating that
the “problems of race and criminal justice run deep,”'4° the letter
was polite and respectful throughout. In no fashion did it question
the good faith of the courts, the Chief Justice, or anyone connected
with the judicial system.

In reply, Chief Justice Williams wrote, in part: “I feel com-
pelled to address my concern at the tone and stridency of your cor-
respondence,” and “I am troubled that the Rhode Island Civil
Rights Roundtable seems so willing to take a confrontational ap-
proach to the Judiciary.”50

146. Letter from Stephen Demuth, Assistant Professor of Sociology, Bowl-
ing Green State University and Darrell Steffensmeier, Professor of Sociology
and Crime/Law/Justice, Pennsylvania State University, to Steven Brown,
Executive Director, American Civil Liberties Union, Rhode Island Affiliate
(Aug. 21, 2002) (on file with author).

147. See Gerald M. Carbone, ACLU: Court Study Flawed, PROVIDENCE J.,
Ocr. 15, 2002, at B1; Bruce Landis, Civil-Rights Advocates Demand Fresh
Look at Race, Sentencing, PROVIDENCE J., Oct. 16, 2002, at B1.

148. Letter from Joseph T. Fowlkes, Jr., et al., to Frank J. Williams, Chief
Justice, Rhode Island Supreme Court (Oct. 22, 2002) (copy on file with au-
thor).

149. Id.

150. Letter from Frank J. Williams, Chief Justice, Rhode Island Supreme
Court, to Joseph T. Fowlkes, Jr. (Nov. 4, 2002) (copy on file with author). The
Chief Justice also wrote:

I am troubled that the Rhode Island Chapter of the A.C.L.U. did not
advise members of the committee [that commissioned the study] that
it was concerned about the study results. I am also troubled that the
A.C.L.U. did not advise the committee of its intention to send the
study out for “independent” review. I am troubled that the A.C.L.U.
grandstanded in a press conference without waiting for a response
from the study’s author or allow participation of the Rhode Island
Judiciary.
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My colleague, Professor Andrew Horwitz, who supervises our
law school’s criminal defense clinic and is active in the ACLU, was
prominently involved in the debate over the Jenkins study. The
Rhode Island Lawyers Weekly published an interview with Profes-
sor Horwitz in which he said, “based on my own perceptions and
based on common sense, there clearly are racial disparities in the
criminal justice system in Rhode Island.”'5! He also criticized the
state supreme court’s decision not to commission a second study.
In a private chat shortly thereafter, a state court judge, seeking to
be helpful to Professor Horwitz, warned him that a number of
judges were upset with his remarks and that he ought to be care-
ful. The gist of the message, according to Professor Horwitz, was
watch your back.

V.

In a 1998 case, after receiving an unfavorable ruling from the
Rhode Island Supreme Court, two lawyers petitioned the court for
reargument. In their supporting memorandum, they wrote the fol-
lowing about the court’s prior opinion:

The Opinion is a shocking display of judicial indiscretion.
It demonstrates judicial activism at its worst, in which
the Court first demonstrated what result it wished to
reach and then squeezed its rationale to fit the result.
The Opinion twists the facts and the law inappropriately
to fit the result that the Court desired.!52

This is boneheaded advocacy. Nothing is more unpersuasive
than insulting the very people one is trying to persuade. Moreover,
I do not quarrel with the court’s view that this was “contemptuous
and demeaning” argument and that the “scorn directed at the jus-
tices of this Court” warranted sanctions.133 What troubles me is

Id. ' :

151. Professor: Courts Do Have Race Problems, R.I. LAWYERS WEEKLY, Nov.
18, 2002, at 1.

152. Memorandum in Support of the Rhode Island Ethics Commission’s
Petition for Reargument, at 1, Clarke v. Morsilli, 723 A.2d 785 (R.I. 1998)
(C.A. No. MP 98-110).

153. Clarke v. Morsilli, 723 A.2d 785 (R.I. 1998). I do wonder, however,
whether the court would consider it contemptuous for an attorney to argue
that a lower court’s reasoning was result-oriented, and if not, how the distine-
tions are to be drawn.
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that, according to the court, the intemperate remarks “were the
primary focus of much of respondent’s reply memorandum.”154
Why would opposing counsel bother spending time on them? The
remarks were sufficiently prominent by virtue of their nature and
placement in the very first paragraph of the memorandum that
the court could not possibly miss them. When someone has shot
himself in the head there is no reason to fire more bullets into the
body. If counsel felt the need to lament opposing counsel’s disre-
spect for the court, a single sentence would have sufficed. But
counsel apparently thought he would gain the court’s favor by
condemning opposing counsel at length. And he was right. The
court awarded him attorneys fees for this entirely unnecessary
time and effort.

To my mind anyway, by demonstrating once again an un-
healthy engrossment with punishing critics, which in this case in-
cluded rewarding those it viewed as helping it do so, the court did
its dignity more harm than good.

VI.

I do not place all of the vignettes on a par. Some, quite clearly,
are less serious than others. Nor am I suggesting that any of the
judges mentioned is a bad judge. On the contrary, there are attor-
neys who believe Judges Lagueux and Lisi are good jurists.15s
Judge Lagueux has displayed courage in fidelity to the law,156 for
which I admire him greatly, and anyone acquainted with Chief
Justice Williams knows that he cares deeply about the state’s ju-
dicial system and wishes to represent it well. These judges, how-
ever, reflect the culture in which they have spent their
professional lives. It is important to note that, with respect to fed-
eral district court, three judges (Lagueux, Boyle, and Lisi) and a

154. Id. at 786.

155. See lawyers’ evaluations of both judges in 1 ALMANAC OF THE FEDERAL
JUDICIARY, 69, 71 (First Circuit, Aspen Publishers, 2004).

156. In Easton’s Point Ass’n. Inc. v. Coastal Res. Mgmt. Council, No. 84-
3737, 1986 R.I. Super. Lexis 50 (Apr. 21 1986), Lagueux, then a judge in
Rhode Island Superior Court, held that the doctrine of separation of powers
was incorporated in the Rhode Island Constitution. As he surely knew, this
decision would make him persona non grata with the state legislature and
destroy any chance to be elevated the state supreme court. For an explana-
tion of why this would be the case, see Bogus, The Battle for Separation of
Powers in Rhode Island, supra note 6.
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federal magistrate were involved in enforcing the taboo against
criticism. That is nearly half of all of the judicial officers in the
district, both active and retired. This is an institutional problem,
and that is how it ought to be addressed.157

But the problem is not limited to federal district court. This is
a problem in the wider professional culture — a culture that
equates disagreement with confrontation, institutional criticism
with ad hominem attack, and anything that even smacks of per-
sonal criticism with contemptuousness. These are self-defeating
responses. In each of the incidents I have recounted, the judges
did more harm than good to their own reputations and to those of
institutions they sought to protect.

Federal district judges and Rhode Island Supreme Court jus-
tices are well armored against a critic’s arrows. They have life
tenure. They do not need to worry about the next election; the ebb
and flow of popularity need not concern them. Indeed, popularity
cannot, and should not, concern them at all. As human beings, of
course, judges are understandably concerned with their profes-
sional reputations, but while popularity may rise and fall from
news cycle to news cycle, reputations are built and endure over
time.

Of course, what properly concerns judges most of all is the es-
teem in which the bar, the political branches of government, and
the public-at-large hold the judicial system. As is often said, courts
have no armies.1® The rule of law depends on respect for the
courts. As the United States Supreme Court has put it:

As Americans of each succeeding generation are rightly
told, the Court cannot buy support for its decisions by
spending money and, except to a minor degree, it cannot
independently coerce obedience to its decrees. The Court’s
power lies, rather, in its legitimacy, a product of sub-

157. I recognize that this is a difficult problem to acknowledge or address.
One hopes that, at a minimum, the judges in the U.S. District Court for
Rhode Island will collectively discuss the matter. One hopes as well that the
First Circuit will be cognizant that a special problem may exist in this dis-
trict and will carefully scrutinize appeals involving judicial retribution for
criticism.

158. See, e.g., Sherrilyn A. Ifill, Do Appearances Matter?: Judicial Impar-
tiality in Bush v. Gore, 61 Mbp. L. REV. 606, 610 (2002); Joseph W. Bellacosa,
Judging Cases v. Courting Public Opinion, 65 FORDHAM L. REV. 2381, 2396
(1997).
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stance and perception that shows itself in the people’s ac-
ceptance of the Judiciary as fit to determine what the Na-
tion’s law means and to declare what it demands.

The underlying substance of this legitimacy is of course
the warrant for the Court’s decisions in the Constitution
and the lesser sources of legal principle on which the
Court draws . . . . Thus, the Court’s legitimacy depends on
making legally principled decisions under circumstances
in which their principled character is sufficiently plausi-
ble to be accepted by the Nation.159

Hypersensitivity to criticism is counterproductive. As every-
one understands, thin skin is a characteristic of the insecure. I
write these words two days after Justice Anton Scalia recused
himself in the Pledge of Allegiance case.8° Several months ago,
Justice Scalia spoke at an event co-sponsored by the Knights of
Columbus, an organization that lobbied Congress to include the
phrase “Under God” in the Constitution in 1954.161 In his speech,
the Justice said the lower court’s decision was an example of how
courts misinterpret the Constitution to “exclude God from the pub-
lic forums and political life.” Upon reading press reports of those
remarks, the plaintiff (representing himself) asked Justice Scalia
to recuse himself, arguing that it appeared the Justice had formed
a conclusion about the case and therefore his impartiality might
reasonably be questioned. If Justice Scalia ranted and raved about
plaintiff's impertinence in questioning his integrity he did so out
of public view.'” What he did publicly was simply make what he

159. Planned Parenthood v. Casey, 505 U.S. 833, 865-66 (1992).

160. Newdow v. U.S. Congress, 328 F.3d 466 (9th Cir. 2002).

161. See Linda Greenhouse, Supreme Court to Consider Case On “Under
God” in Pledge to Flag, N.Y. TIMES, Oct. 15, 2003, at A14.

162. Subsequently, Justice Scalia denied a motion that he recuse himself
from a case in which advocacy groups sought information about the inner
workings of the National Energy Policy Development Group, chaired by Vice
President Cheney. Plaintiffs wanted to discover to what extent energy indus-
try officials shaped energy policy. The Sierra Club requested that Scalia dis-
qualify himself because, shortly before the case was argued, Scalia and
Cheney had been together on a duck hunting trip in Louisiana. As he himself
put it, Scalia “received a good deal of embarrassing criticism and adverse
publicity in connection” with the matter. Cheney v. U.S. District Court, 124
S. Ct. 1391, 1403 (2004). It would have been only human if Scalia were
peeved at Sierra Club’s lawyers. And in his opinion, Scalia pointed out some
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thought to be the correct decision.163 That is how a confident judge
preserves his dignity.

Substance as well as perception is at stake, for an institution
that cannot tolerate criticism is inherently unhealthy. A lack of
criticism leads inevitably to distorted self-perceptions. An institu-
tion that cannot hear criticism will lose opportunities to correct
errors and improve, and will never achieve its full potential.

The legal community’s culture is created and preserved by
both judges and lawyers, but by virtue of their numbers alone,
mostly by lawyers. And, of course, most judges are acculturated
into the legal profession while still at the bar. To affect real
change, therefore, the bar must work consciously to change its
own culture, as difficult as this may be.

Lawyers need to stop supporting judges in punishing critics.
The Harvard Law School Association of Rhode Island did Judge
Lagueux no more of a favor than did the Emperor’s ministers
when they failed to tell him he was wearing imaginary clothes.
Lawyers ought to think carefully before egging judges on to pun-
ish critics, even when the criticism has stepped over the line and
punishment might be appropriate. Courts can take care of them-
selves. The lawyer who spent time and energy to decry at length
opposing counsel’s intemperate remarks about the court’s prior

risy on the part Sierra Club’s lead counsel, who during the same time period
had invited Scalia to California, at Stanford University’s expense, to speak to
a class the lawyer was teaching. Id. at 1402-03. Nevertheless, even in these
trying circumstances, Scalia’s opinion — though characteristically forceful
(and, in my judgment, flawed) ~ was neither mean-spirited nor unnecessarily
ad hominem. He decided the motion, explained his reasoning, and let the
matter rest.

163. He recused himself. For our purposes, however, there is no distinction
between recusal motions that should be granted or denied. If, for example,
the press had inaccurately reported his remarks and Justice Scalia decided to
not recuse himself, I doubt he would have excoriated the plaintiff for raising
the issue. Nor do I think he would have been offended because plaintiff did
not rely on him to do the right thing without giving him a nudge. For pur-
poses of sanctions, the only distinction is between colorable and frivolous mo-
tions. No attorney should be punished for filing a colorable motion, whether
for recusal or anything else. Recognizing the difficulty of being a judge in
one’s own cause, the wise court will give attorneys the greatest benefit of the
doubt in precisely those matters that might be expected to get the court’s
back up. Similarly, the confident court will be slow to interpret criticism as
insult.
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decision may have helped himself and his cause in the short run,
but he did so at some long-term cost to the legal community.

A number of years ago in federal district court in Philadel-
phia, a frustrated judge lambasted a young lawyer for something
that earned the judge’s displeasure.

The mature and distinguished opposing counsel rose and
made remarks along the following lines: “Your honor, I hope you
will not hold what I am about to say against my client, but I feel
compelied to say that I have observed Mr. ___ ’s work throughout
this matter and I can tell you he has acquitted himself well. With
all due respect, sir, I believe the court’s comments to him were not
warranted.”¢¢ Now, this is directly criticizing a judge — indeed, a
judge who happens to be in the throws of frustration — and that is
always a risky undertaking. The safer approach is to sit still and
take the attitude that if opposing counsel is suffering an unjust
scolding, that it is his problem. Consider, however, how such an
episode shapes professional culture.

In writing this essay, I have puzzled over why so many inci-
dents involve out-of-state counsel. Do Rhode Islanders engage out-
of-state lawyers more often than citizens from other states? If so,
why? Do out-of-state lawyers behave differently than Rhode Is-
land lawyers? To what extent were protectionist attitudes among
Rhode Island lawyers and judges, who wish to exclude carpetbag-
gers, at work? Surely, part of the answer involves a clash of pro-
fessional cultures. It is not that out-of-state counsel treat judges
with less respect that their Rhode Island counterparts. In fact,
among all of the incidents that I have recounted, it was Rhode Is-
land lawyers only who could reasonably be accused of disrespect-
ful conduct.1%5 While wrestling with these questions, I was struck
by some comments by Robert B. Mann. Following the dismissals of
Scheck and Brustin, Mann, who had been local counsel, was sud-
denly thrust into the role of trial counsel. He moved for a mistrial.

164. Although I did not witness it, this incident was described to me by
the young lawyer who had suffered the tongue lashing. I remember the gist of
the remarks only, and use quotation marks to mark off the lawyer’s state-
ment and not to indicate this is quoted verbatim. The incident occurred in
open court but only the judge, counsel, and court personnel were present. The
judge made no comment, and apparently did not hold the remarks against
counsel.

165. The incident described in section V.
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As part of his argument, Mann noted that he had also signed the
memorandum that offended Judge Lisi and was facing possible
sanctions at the end of the case. “I am somewhat chilled and
somewhat afraid of the specter of what is coming after the trial,”
Mann told Judge Lisi.’66 Mann also said his client also “feels that I
am afraid or chilled in my advocacy.”167

I fear that Rhode Island lawyers practice law within a culture
that chills their advocacy all of the time. Out-of-state lawyers have
difficulty in Rhode Island because they were acculturated differ-
ently. They have not been ingrained with a strongly enforced ta-
boo against criticism, even appropriate and respectful criticism. I
can only wonder whether this has anything to do with Rhode Is-
landers wishing to retain out-of-state counsel. Rhode Island law-
yers are every bit as well-educated, experienced, and skilled as
lawyers from other jurisdictions. But they may be more chilled in
their advocacy, and perhaps, sensing that, Rhode Islanders engage
out-of-state lawyers they believe can be more forceful. If this is the
case, Rhode Island lawyers would benefit professionally and com-
mercially from culture change.

Even more importantly, Rhode Island and her citizens who
would benefit from culture change. The state needs Rhode Island
lawyers to be public critics of those aspects of the judicial system
they find wanting. From the many comments made to me, I know
that Rhode Island lawyers recognize that their professional com-
munity is plagued by the taboo against criticism. Many have told
me they are happy that there is now a law school in the state to
critique the judiciary. My colleagues will do their part, but it is a
mistake to count on us alone.l68 Practitioners know the judicial
system best, and their criticism is indispensable.

166. See Fitzpatrick, Lawyer Argues for Mistrial, supra note 119 (quoting
Mann).

167. Id. (quoting Mann).

168. Although we are a prolific faculty, most of our attention is focused on
national (and international) issues. That is unlikely to change; academics get
more professional mileage out of addressing a wider audience. Nevertheless,
we will from time to time make our own contributions to the state justice sys-
tem. See, e.g., Andrew Horwitz, The Right to Counsel in Criminal Cases: The
Law and Reality in Rhode Island District Court?, 9 ROGER WILLIAMS U. L.
REV. 409 (2004); Robert B. Kent, Rhode Island Civil Procedure — Some Prob-
lems, 9 ROGER WILLIAMS U. L. REv. 429 ( 2004); Larry J. Ritchie, Justice in
Rhode Island — Edson Toro and Procedural Default, 9 ROGER WILLIAMS U. L.
REV. 455 (2004) (all criticizing aspects of Rhode Island law).
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Rhode Island lawyers live in a culture in which criticism is
considered professional treason and punished by both courts and
colleagues. The culture cannot be changed without lawyers them-
selves stepping forward. Lawyers must become critics — thought-
ful, respectful critics to be sure, but critics nonetheless. I recognize
how difficult this will be. Rhode Island has a small legal commu-
nity, and a lawyer who antagonizes even one judge has saddled
herself with a significant professional handicap. There is strength
in numbers, however, and lawyers should act collectively through
their bar associations or ad hoc committees.

Lawyers are not merely legal technicians. They are leaders.
Half of the signers of the Declaration of Independence were law-
yers.169 At this writing, half of all the nation’s governors and
United States senators are lawyers.1” Throughout the nation’s
history, more than two-thirds of all presidents, vice presidents,
and members of the cabinet have been lawyers. The pantheon of
American lawyers includes Jefferson, Hamilton, Marshall, John
Adams, Daniel Webster, Lincoln — and in Rhode Island Thomas
Wilson Dorr and John Pastore. Lawyers — including the likes of
Mahatma Gandhi and Shirin Ebadi, the Iranian woman who re-
ceived the Nobel Peace Prize in 2003 — have been courageous
leaders around the world. Rhode Island needs its lawyers to pro-
vide leadership in the law and beyond. But leadership will never
adequately emerge out of a culture of quiescence.

169. For all percentages of lawyers in leadership roles, except where oth-
erwise cited see Carl T. Bogus, The Death of an Honorable Profession, 71 IND.
L.J. 911, 930 (1996), and sources cited therein.

170. See Grutter v. Bollinger, 123 S. Ct. 2325, 2341 (2003).






