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In short, there are compelling reasons why U.S. courts should not
simply venture a best guess as to the eventual preclusive effect of a
class judgment and let another court deal with the issue down the road.
Whether plaintiffs are included or excluded in a U.S. class action
matters to the parties and impacts litigation decisions; therefore, it will
not suffice to include foreign claimants in the mere hope that a foreign
court would accord res judicata effect to an eventual judgment.

B. Opt-In ClassActions Under Rule 23

In Part III, I discussed the problems associated with the practice
of U.S. courts trying to divine the ultimate res judicata effect of a class
judgment abroad as a means to deciding which foreign claimants
should be included within a U.S. transnational class action. A more
principled way of deciding whether foreign claimants should be
included in a U.S. proceeding would be to adopt an opt-in mechanism
for foreign claimants.209 As such, only foreign class members who
affirmatively decide that they wish to be part of a U.S. class action
would be included within the class. In this Part, I discuss whether an
opt-in regime is permissible under Rule 23 and argue that the Rule
should be interpreted to allow for such a possibility. In the alternative,
I suggest that Rule 23 be amended to expressly allow for courts to craft
opt-in regimes for foreign claimants. This will define the parameters
of my argument that an opt-in regime presents a more principled way
of including foreign claimants in U.S. class actions.

Rule 23 does not speak to the issue of whether foreign claimants
may be included in U.S. class actions, much less the issue of whether
they should be permitted to opt into, rather than opt out of, an
American class proceeding. At least one district court, however, saw
the wisdom in crafting an opt-in regime under Rule 23 in a case
involving predominantly foreign plaintiffs. In re Sk Tm Fire ir
Kaprun, Austia involved litigation brought in the United States by the
surviving family members of passengers killed in a ski train fire in
Austria.210 Of the 155 passengers that were killed, only eight were

209. An alternative solution would be to exclude foreign claimants from participating
in U.S. class actions altogether. In fact, Murtagh suggests that where U.S. courts are unable to
determine accurately the res judicata effect of a judgment, foreign claimants should be
presumptively excluded from a U.S. class action. Murtagh, supra note 7, at 32. It is
submitted that while outright exclusion would certainly solve the res judicata problem
identified above, the solution might be overly restrictive, ultimately thwarting the fairness,
efficiency, and deterrence goals underlying class actions.

210. 220 F.R.D. 195, 199 (S.D.N.Y. 2003), rv Kern v. Siemens Corp., 393 F.3d 120
(2d Cir. 2004).
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American. The Southern District of New York certified a class
consisting of "all heirs, beneficiaries and personal representatives of
all individuals who died in the fire who consent to inclusion." 2"
Because participation in the class required prospective class members
to consent to be bound by the judgment, the certification was one of an
opt-in class (rather than a traditional opt-out class) under Rule
23(b)(3). The court explained that an opt-in class ameliorates "the
potential preclusion problems by conditioning participation in this
class action on each class member's agreement to be bound by a final
determination on the merits." 212 Consequently, defendants could be
assured finality in the event that there is a finding of no liability in the
United States. 213 The court held that an opt-in class was necessary
because it would be unfair to presumptively include members in a
class that would require a waiver of their right to sue defendants in a
foreign jurisdiction.214 While acknowledging that no direct precedent
existed for the creation of such a class, the court was of the view that
there was nothing in the rule or the jurisprudence that foreclosed such
a possibility.215 The court noted that its authority to certify an opt-in
class derived from its equitable powers.216

The Second Circuit in Kern v Siemens Corp. reversed the district
court's decision that an opt-in class was authorized under Rule
23(b)(3), stating:

The language of Rule 23 does not, however, require members of any
class affirmatively to opt into membership. Nor is such an "opt in"
provision required by due process considerations.

Not only is an "opt in" provision not required, but substantial legal
authority supports the view that by adding the "opt out" requirement to
Rule 23 in the 1966 amendments, Congress prohibited "opt in"
provisions by implication."'

After discussing the relevant case law, the court concluded that it
could not "envisage any circumstances when Rule 23 would authorize
an 'opt in' class in the liability stage of a litigation."218

Certainly, as the Second Circuit pointed out, an opt-in mechanism
for foreign claimants is difficult to reconcile with the plain wording of

211. Id. at 199 (internal quotation marks omitted).
212. Id. at 209.
213. Id.
214. Id at 209-10.
215. Id. at 210.
216. Id.
217. Kern v. Siemens Corp., 393 F.3d 120, 124, 126 (2d Cir. 2004) (citation omitted).
218. Id at 128.
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Rule 23, which provides: "[A]ny class certified under Rule 23(b)(3)
... must concisely and clearly state in plain, easily understood
language .. . that the court will exclude from the class any member
who requests exclusion."219 However, it should be considered that Rule
23 was drafted nearly half a century ago without foreign claimants in
mind. Courts should be able to interpret Rule 23 flexibly and with an
understanding of the additional complexity posed by the presence of
foreign claimants. Foreign claimants should not have American
procedures thrust upon them, and their legal rights potentially
compromised, without some sort of affirmative "say" in the decision.

The latest draft of the American Law Institute's (ALI) Principles
of Aggregate Litigation supports the view that there may be situations
that warrant the creation of an opt-in regime under Rule 23 .22 As such,
the ALI proposes § 2.10, which provides: "Aggregation By Consent[:]
When justice so requires, a court may authorize aggregate treatment of
related claims or of a common issue by affirmative consent of each
affected claimant."22

1

The comment to § 2.10 recognizes that the section is intended to
create, "in the parlance of class-action law, an 'opt-in' proceeding" in
certain "exceptional" circumstances. 222 The comment further notes that
such an exceptional situation might arise "when litigation takes place
in the United States but primarily involves claimants located in foreign
countries."223 The reporters' notes elaborate on the desirability of opt-
in regimes in certain circumstances, pointing to existing statutes that
authorize representative actions on an opt-in basis in certain substan-
tive areas such as employment law. The reporters' notes also take issue
with the Second Circuit's decision in Kern-. "This Section rejects the
result in Kern that an opt-in class is per se impermissible under the
current Rule 23 and, instead, would provide courts with authority to
create opt-in mechanisms for voluntary aggregation of claimants by
their affirmative consent."224 However, the reporters' notes proceed to
acknowledge that "[o]n the assumption that the Kern court properly

219. Id. at 124 n.5 (alterations in original) (emphasis added) (quoting FED. R. Civ P 23
(c)(2)(B)).

220. Am. LAw INST., PRINCIPLES OF THE LAW OF AGGREGATE LITIG. § 2.10 (2010). The
AL's project "provide[s] the framework for recommended law reform (in the area of
aggregate litigation] and ... language suitable for inclusion in statutes or rules." Id intro.

221. Id.§2.10.
222. Id 2.10 cmt. a.
223. Id.
224. Id § 2.10 reporters' notes, cmt. a.
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read the current Rule 23, rule amendment would suffice for this

purpose."225
Indeed, it may be preferable to codify an opt-in regime for foreign

claimants in Rule 23, rather than rely exclusively on courts to fashion
opt-in regimes on an ad hoc basis. An amended Rule 23 could provide
guidance on the circumstances in which opt-in regimes are permitted
(or mandated), how such opt-in regimes will work in respect of foreign
claimants, the logistics of notice, and other related details.

C An Opt-In Class Offers a Pnncipled Way ofIncluding Foreign
Class Members in a US Class Action

In this Part, I argue that an opt-in mechanism for foreign
plaintiffs would provide several advantages over the current opt-out
mechanism: it would eliminate the res judicata problem altogether; it
would allow all foreign claimants to participate in U.S. litigation if they
so choose; it would provide additional due process protections for
absent foreign claimants; it would respect international comity; and it
would sufficiently deter defendant misconduct.

1. An Opt-In Class Action Eliminates the Res Judicata Problem and
Allows the Benefits of U.S. Litigation To Be Available to All
Foreign Claimants

An opt-in mechanism for foreign claimants would avoid
altogether the res judicata problems that plague US. courts in
determining whether to certify a class including foreign claimants.
This is because a foreign claimant who has affirmatively consented to
be bound to a result (through the act of opting in) cannot later
challenge the authority of the adjudicating court to render a decision
that is binding on him. Most foreign jurisdictions would regard the
foreign claimant's consent to the U.S. class proceeding as sufficient to
preclude any subsequent action by him.226

An opt-in class proceeding also addresses the concern that
similarly situated foreign claimants will be treated differently based
solely on the happenstance of their home countries' rules on judgment
enforcement (or, more accurately, what a US. court determines those
rules to be). The perceived advantages of U.S. class actions would be

225. Id.
226. In an exceptional case, a plaintiff might still be able to argue that some defect

intrinsic to the class proceeding violated natural justice or public policy, and thus, he should
not be bound to the U.S. judgment.
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available to all foreign claimants who share a commonality of interest
with U.S. claimants, not simply those who hail from jurisdictions that a
U.S. court believes will enforce an eventual US class judgment.227

In short, an opt-in mechanism for foreign claimants is the
simplest solution to the res judicata problems that plague transnational
class actions. In addition to ensuring eventual enforceability of a U.S.
class judgment through the act of consenting to the jurisdiction of a
U.S court, the opt-in mechanism has the additional advantage of being
equitable vis-d-vis the claimant class.

2. An Opt-In Class Action for Foreign Claimants Better Comports
with Due Process than an Opt-Out Class Action

Further, some commentators argue that due process may actually
require that foreign claimants opt into, rather than opt out of, a class
action as a means of evidencing their consent to a U.S. proceeding.228

In the purely domestic context, Shutts holds that plaintiffs are provided
with adequate due process where they are afforded notice, adequate
representation at all times, and an opportunity to opt out of the class
action. In such circumstances, it is said that plaintiffs who fail to opt
out of the class proceeding have impliedly consented to the jurisdiction
of the adjudicating court. It has been suggested that in the
transnational class context, these protections-notice, adequate
representation, and opportunity to opt out-are insufficient to afford
foreign claimants adequate due process.

In Shutts, the Supreme Court held that notice "must be the best
practicable, 'reasonably calculated, under all the circumstances, to
apprise interested parties of the pendency of the action."'229 Many
commentators have questioned the effectiveness of notice as a means

227. Given the costs and efforts associated with notifying and recruiting foreign
claimants (discussed nfra Part IVC.2), one might surmise that one consequence of an opt-in
proposal is that plaintiffs' attorneys may limit the class definition to those countries with
significant numbers of people affected. Thus, while in theory, the benefits to U.S.-style
aggregation are available to foreign claimants, in reality, only select foreign litigants will be
permitted to opt into a U.S. proceeding. However, this situation is really no different than that
which exists at present: plaintiffs' counsel will always fashion a class definition that includes
or excludes foreign claimants based, at least in part, on a financial cost/benefit analysis.

228. This argument is advanced in detail by Debra Lyn Bassett, supra note 6, at 88,
and in Implied "Consent" to Pefsonal Juisdiction in Tnwsnational Class Litigation, see
Bassett, supra note 60, at 639-41.

229. Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 812 (1985) (quoting Mullane v.
Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)).
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of apprising class members of their rights.230 Class action notices tend
to be lengthy, confusing, and full of legal jargon.23' They have been
said to be "incomprehensible" to the average reader and in fact
designed to "encourage nonappearance." 23 2 Moreover, "Class members
do not naturally understand concepts in class actions. The [Federal
Judicial Committee] conducted research on laypersons' understanding
of class action notices and found that even the terms 'class' and 'class
action' often confused people."233 Aside from the content of the class
notice, adequate dissemination of class action notice is also a
problem.234

Notice, however, takes on an added dimension in the
transnational class context. Debra Lyn Bassett elaborates:

As unintelligible as a legal notice may seem to a U.S. citizen, a
foreign citizen is likely to find it even more so. Language issues can
arise when a non-English speaker receives a class action notice printed
in English. Language issues can also arise even when the class action
notice is printed in the foreign claimant's native language. "As anyone
who has ever tried to translate a document from a foreign language
knows, a literal word-by-word, or even sentence-by-sentence,
translation of a foreign document will at best confuse ... and at worst
produce nonsense."

230. On notice generally, see Robert H. Klonoff et al., Making Class Actions Work:
The Untapped Potential of the Internet, 69 U. PIT. L. REV 727 (2008); Arthur R. Miller,
Problems of Giving Notice in Class Actions, 58 F.R.D. 313 (1973); Brian Walters, "Best
Notice Practicable"in the Twenty-First Century, 2003 UCLA J.L. & TECH. 4.

231. RULE 23(c)(2) of the Federal Rules of Civil Procedure now includes a "plain
language" notice requirement: "For any class certified under Rule 23(b)(3), the court must
direct to class members the best notice that is practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort. The notice
must clearly and concisely state in plain, easily understood language . . . ." FED. R. Civ. P.
23(c)(2). Additionally, the Federal Judicial Center has recently promulgated a class action
notice checklist and plain language guide to instruct judges and attorneys on the necessary
steps to ensure that this "plain language" notice requirement is fully satisfied in each case.
See FED. JUD. CTR., JUDGES' CLASS ACTION NOTICE AND CLAIMS PROCESS CHECKLIST AND
PLAIN LANGUAGE GUIDE (2010), available at http://www.fjc.gov/public/pdf.nsf/lookup/Not
Check.pdf/$file/NotCheck.pdf.

232. Henry Paul Monaghan, Antisuit Injunctions and Preclusion Against Absent
Nonresident Class Members, 98 COLUM. L. REv 1148, 1154, 1185 (1998).

233. Todd B. Hilsee et al., Do You Really Want Me To Know My Rights? The Ethics
Behind Due Process in Class Action Notice Is More Than Just Plain Language: A Desie To
Actually Inform, 18 GEo. J. LEGAL ETHics 1359, 1365 (2005).

234. Christopher R. Leslie, The Significance of Silence: Collective Action Problems
and Class Action Settlements, 59 FLA. L. REv. 71, 92 (2007) ("Because class action litigation
is designed to create a remedy for a large number of individual victims, who often are widely
dispersed, even under the best of circumstances many class members might not receive actual
notice of the class action litigation.").
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Unfamiliarity with the legal system generally, and with class actions
in particular, can also interfere with the foreign claimant's
comprehension of the class action notice. Class actions exist in few
jurisdictions outside the United States, so the class action concept may
be unknown to the foreign claimant. Thus, potential language issues,
unfamiliarity with the U.S. legal system, and the natural human
tendency to ignore that which we do not understand, all combine to
render notice potentially ineffectual for foreign claimants.235

These issues with notice to foreign claimants directly implicate
another pillar of due process: the class member's opportunity to opt
out. Only where a claimant receives and is able to understand the class
action notice can he exercise any meaningful choice to opt out of the
class action. Bassett observes that where the notice is not understood,
the absent class member will not opt out of the litigation. Instead, he
will remain in the class-though not by choice-which in turn "foils
the notion of implied consent to the court's jurisdiction."236

Finally, problems of adequate representation are particularly acute
with respect to foreign claimants. Because the class is usually
represented by American attorneys, there may be a danger that the
interests of foreign class members will be overlooked. The foreign
claimants may simply be seen as an "add on" to an American class,
less deserving of redress than American claimants, or at least less
likely to complain about inadequate recovery.23 The concern that
foreign claimants may be inadequately represented is evidenced in the
differential treatment accorded to U.S. and foreign claimants in the
U.S. breast implant litigation.238 Initially, a mere three percent of a $3

235. Bassett, supm note 6, at 65-66 (footnotes omitted); see also Buschkin, supra note
6, at 1582-83 ("When many of the potential class members live outside of the United States,
determining what constitutes adequate notice is more complicated. Linguistic and cultural
barriers make it more difficult to 'communicate effectively to [foreign] claimants their rights
and options.' If the judge is not familiar with the language, customs, literacy levels, or print-
media sources of the foreign countries in which the potential class members reside, it is
virtually impossible to draft an order identifying the 'best notice practicable under the
circumstances.' If the foreign class members do not receive adequate notice, they cannot be
bound to the class settlement or final judgment, because binding them without proper notice
would violate their due process rights." (footnotes omitted)).

236. Bassett, supra note 6, at 74.
237. Mulheron, supra note 151, at 441 (referring to "'Add-on' European Classes to

U.S. Class Actions").
238. Mulheron describes other instances of foreign (specifically English) claimants

not faring as well as their U.S. counterparts:

This was the scenario in Kruman v Chist~ie3Intemationalplc. In this case,
arising out of allegedly price-fixed commissions charged by auctioneers at
Christie's and Sotheby's in London, foreign class members (including English
purchasers of items at these London auction houses) had to continue to contest the
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billion global class settlement fund was allocated to non-U.S. citizens,
even though non-U.S. citizens comprised fifty percent of the class.239

After the initial settlement faltered, a subsequent settlement was
reached that provided non-U.S. claimants with only half the
compensation awarded to U.S. claimants.240

Thus, the additional hurdles faced by foreign claimants with
respect to notice, adequate representation, and the opportunity to opt
out suggest that due process may require that foreign claimants be
afforded the opportunity to opt into a class action,24' rather than have
their failure to exclude themselves from the action be construed as
tacit consent.242 Although courts have yet to accede to this argument, it
nonetheless lends further support to the idea that an opt-in class action
model for foreign claimants is preferable to the current opt-out regime.

3. An Opt-In Class Action Respects International Comity Better
than an Opt-Out Class Action

The practice of American courts including foreign class members
in transnational opt-out class actions rests on at least two interrelated
assumptions: First, U.S. courts are better positioned than foreign
courts or institutions to mete out justice, and second, foreign claimants
wantto be presumptively included in American class actions. Each of
these assumptions is questionable.

motion to dismiss. By contrast, the domestic U.S. class settled on favorable terms
(over $500 million in cash and discount benefits). Significantly, the recent BA-
Virgin settlement agreement reached by the District Court of the Northern District
of California was noted to be the first occasion upon which the domestic U.S. class
and an English class had been treated entirely equivalently in respect of the
compensation awarded.

Id. at 444 (footnotes omitted).
239. Bassett, supra note 6, at 70.
240. Id.
241. In a separate article, Bassett argues that an opt-in mechanism is more consistent

with due process for all class action claimants. See Debra Lyn Bassett, Just Go Away:
Representation, Due Process, and Preclusion in Class Actions, 2009 BYU L. REv 1079, 1118
("Direct representation in litigation-the foundational prerequisite for preclusion in nonclass
litigation-can be achieved in class litigation in a manner that both renders the application of
the preclusion doctrines more consistent and accords genuine due process protections. The
solution is not profound. The solution is not even novel, because it requires merely returning
to a previous practice that was in place before the 1966 amendments to Federal Rule 23, and
is still required by statute in some class litigation today. The solution is opt-in participation."
(footnotes omitted)).

242. Bassett, supra note 6, at 87 ("Requiring foreign claimants to affirmatively opt in,
rather than absurdly construing their silence as an agreement to be bound by the class
litigation, will ensure that their consent is genuine." (footnote omitted)).
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It has been said that owing to the inadequacy of aggregation
procedures and substantive remedies available abroad, the United
States provides the most viable forum in which plaintiffs can realize
some meaningful form of redress.243  Accordingly, one commentator
advances the argument that U.S. courts should adopt a "default
presumption in favor of including foreign claimants" in U.S. class
actions and that such claimants should only be excluded from the U.S.
action if they are able to "prove in their affidavits that [they] have an
adequate alternative remedy either in the U.S. courts or the courts of
their home countries."2" This position assumes that U.S. courts are
"better" than foreign courts at adjudicating grievances and ensuring
that foreign claimants are provided with access to justice.2 4 5 However,
we should be careful not to equate "access to justice" with access to
Ameican justice.246 That is, the superiority of the American system of
justice, including class procedures, should not be assumed.247

European countries, for instance, eschew what they perceive as
the litigious culture embodied in both the procedural and substantive
law of the United States. Instead, they generally rely upon
governmental regulation, public enforcement proceedings, and a
robust social safety net to safeguard the public interest. 248 One author

243. SeeBuschkin, supra note 6, at 1596-97.
244. Seeid.at 1569.
245. The literature is replete with references to the fact that U.S. justice is "better" than

justice meted out abroad. See, e.g, Saparoff & Beattie, supra note 12, at 680 ("The class
action suit is usually the best mechanism for foreign investors to seek justice and economic
recovery for securities fraud. Due to the uniqueness of these types of suits worldwide,
exclusion of 'f-cubed' plaintiffs risks a miscarriage ofjustice. . .

246. Mulheron notes:
At a recent conference on collective redress in London, one participant

expressed the view, in all seriousness, that an opt-out regime was not required in
English law, because English claimants had an increasing tendency to seek to be
joined to opt-out class actions instituted in the United States, and thus, they were
already "catered for."

Mulheron, supra note 151, at 441 (footnote omitted). She referred to the "assumption that the
English citizen would be prepared to condone a situation whereby the U.S. was an appropriate
forum to determine his or her rights and obligations in the absence of 'anything better' in
England" as "breathtaking." Id.

247. Speaking specifically about class actions, John Coffee notes: "[N]either the
optimality nor the transportability of the U.S. class action system should be assumed." John
C. Coffee, Jr., Litgation Governance: TakngAccountability Seriously, 110 COLUM. L. REV
288, 293 (2010).

248. Faulk, supm note 166, at 1001-02 ("The concept of the 'private attorney general,'
a citizen or advocate who represents the public interest and who uses the judicial system, as
opposed to parliamentary action, to advance social aims or redress public wrongs, is not
commonly accepted outside the borders of the United States.... Indeed, it appears that the
cultures of most democracies, other than the United States, have already determined that tort
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notes, "There is no empirical evidence that threats of litigation are
necessary to coerce responsible behavior and regulatory compliance,
nor is there evidence that current [European] regulations and
compensation programs are inadequate to protect personal and public
interests."249 To the extent that European countries are adopting
aggregate litigation devices, such devices are decidedly "un-
American." The development of a distinctly European collective
litigation culture250 demonstrates that different does not mean
nfei-or. 25

Just as it should not be assumed that American justice is
preferable to justice dispensed elsewhere, so too should it not be
assumed that foreign claimants necessarily wish to partake in U.S.
class actions. Here again, it is necessary to acknowledge the intricate
dynamics of class litigation. Foreign class members do not personally
appear before American courts seeking to be included in U.S. class
actions. Rather, class counsel proposes a class definition that
encompasses both domestic and foreign claimants.252 It is in class
counsel's financial interest for the class to be as large as possible-the
more claimants in the class, the larger the settlement value of the class
action, and the higher the eventual fee. Class counsel's motive in
seeking to include foreign claimants in the class is not altruistic, but
rather tied directly to the financial gains that are to be had by
increasing the number of claimants in the class. Similarly, when class
counsel and the defendant are seeking to certify a settlement class, the
inclusion of foreign class members serves a dual function: it increases
the potential fee for class counsel, and it provides defendants with
some modicum of peace. While it is clear that a foreign class member
will not necessarily be precluded from relitigating the action abroad, at
least the defendant will have discouraged such an attempt and set up

litigation is not an effective or efficient method to achieve social or personal justice. In those
nations, social security systems are the major methods of providing compensation and care
for persons who have sustained an injury." (footnotes omitted)).

249. Id. at 1002.
250. On the cultural construction of class action law generally, see Catherine Pich6,

The CulturalAnalysis of ClassAction Law, 2 J. Civ L. STuD. 10 1 (2009).
251. Coffee, supra note 247, at 329 ("From a governance perspective, the oldest

maxim is, 'One size doesn't fit all.' No one structure of corporate governance is optimal for
all firms. The same is likely true for litigation governance where legal systems and legal
cultures differ markedly." (footnote omitted)).

252. Id. at 298-99 ("Effectively, Rule 23 of the Federal Rules of Civil Procedure allows
this [plaintiffs'] attorney, often using only a nominal client, to file an action that sets forth its
own proposed definition of the class of persons who will be bound by it; then, it is up to the
proposed class members to flee the class by opting out.").
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an additional obstacle for a foreign claimant. Thus, a careful look at
the interests at play-and, in particular, a look at the prime movers
behind the inclusion of foreign claimants in US. class actions-should
cast some doubt on the assumption that foreign claimants necessarily
wish to be included in U.S. class actions.

U.S. courts should be wary about perpetuating any assumption
that the United States is the best forum for the resolution of disputes or
that foreign claimants desire to be included in U.S. class actions.
However, presumptively including foreign claimants in US. opt-out
class actions-even after considering whether those foreign claimants'
home courts would accord res judicata effect to a U.S. judgment-
does just that. One author observes:

The use of U.S. . . . collective liability devices to resolve claims of
nonresident foreign litigants represents a major intrusion into the
internal social policies and cultures of other sovereign states. Although
"globalism" may be useful as a commercial clich6, its intrusion into
jurisprudence is disturbing, especially when procedural devices that are
not yet recognized internationally are used to resolve claims arising
from conduct that occurs beyond the forum state's borders.253

It is arrogant and imperialistic for U.S. courts to attempt to bind
foreign claimants to a result reached in an action thousands of miles
away that they had no knowledge of or control over.254 In fact, the
Supreme Court has expressed concerns about the propriety of U.S.
courts adjudicating the claims of foreigners, particularly in contexts
which involve the application of public law to foreign claimants.255 In
E Hoffmann-La Roche Ltd v Empagran S.A., for instance, the
Supreme Court refused to apply the Foreign Trade Antitrust
Improvement Act and the Sherman Act to claims based solely on

253. Faulk, supra note 166, at 1000.
254. This point has been made repeatedly in numerous defendants' motions resisting

certification of a class including foreign nationals, as well as the affidavits filed in support of
these motions. For instance, in the In re Royal Dutch/Shell Thansportation Securities
Litigation case, defendants argued that "considerations of international comity readily
confirm the impropriety of stretching the appropriate bounds of this Court's jurisdiction to
entertain those [foreign] claims." Royal Dutch/Shell Defendants Memorandum in Support of
Their Motion To Dismiss in Part for Lack of Subject Matter Jurisdiction at 37, In re Royal
Dutch/Shell Transp. Sec. Litig., 380 F Supp. 2d 509 (D.N.J. 2005) (No. 04-374 (JWB)), 2004
WL 3929298 (D.N.J. June 30, 2005). The defendants noted that the governments of the
Netherlands and the United Kingdom-the two jurisdictions where Royal Dutch and Shell
Transport were incorporated-jointly filed amicus briefs submitting that "their respective
choices concerning the remedies available for particular types of commercial wrongdoing
were conscious and entitled to the respect of United States courts." Id at 38.

255. Normally, these concerns are voiced as part of the Court's analysis of subject
matter jurisdiction or forum non conveniens.
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foreign effects, reasoning, "Why should American law supplant, for
example, Canada's or Great Britain's or Japan's own determination
about how best to protect Canadian or British or Japanese customers
from anticompetitive conduct engaged in significant part by Canadian
or British or Japanese or other foreign companies?""' Similarly, in
Monson v NationalAustalia Bank Ltd, the Supreme Court held that
the antifraud provision of the Securities Exchange Act did not apply
extraterritorially to provide a cause of action to foreign plaintiffs suing
foreign and American defendants for misconduct in connection with
securities traded on foreign exchanges. 257 In support of its decision, the
Court emphasized that "[1]ike the United States, foreign countries
regulate their domestic securities exchanges and securities transactions
occurring within their territorial jurisdiction" and that this regulation
"often differs" from that of the United States.258

The thrust of these decisions is that restraint needs to be
demonstrated in adjudicating claims of foreign claimants in U.S. class
actions. An American court should not substitute its judgment for that
of a foreign court in deciding what is best for foreign claimants.259 An
opt-in class mechanism for foreign claimants exhibits appropriate
judicial restraint and respect for international comity. By allowing
foreign claimants to participate in a class action if they so wish, U.S.
courts are not forcing American procedures and American law upon
foreign claimants. Rather, they are making such procedures available
to foreign claimants, while respecting that foreign countries have
different-but equally legitimate-methods of resolving legal
disputes.260

256. 542 U.S. 155, 165 (2004).
257. 130 S. Ct. 2869, 2885 (2010).
258. Id.
259. Another interesting option for U.S. courts would be to cooperate with foreign

courts in fashioning global class settlements. SeeTodd J. Burke, Canadian ClassActionsand
Fedeal Judgments: Recognition of Foreign Class Actions in Canada, ABA Bus. L. TODAY,
Sept.-Oct. 2007, available at http://www.apps.americanbar.org/buslaw/blt/2007-09-1 0/burke.
shtml (discussing crossborder settlement efforts by U.S. and Canadian courts in the Nortel
case); see also INT'L LAW Ass'N, COMM. ON INT'L CIVIL LITIG. & THE INTERESTS OF THE PUB.,
PARis-Rio GUIDELINES OF BEST PRACTICES FOR TRANSNATIONAL GROUP ACTIONS § 8.1 (2008).
While this may be a viable option if the foreign claimants hail from a jurisdiction that has
adopted class mechanisms similar to those in the United States, it may be more problematic
in countries with no class action mechanism or with forms of collective redress that differ
significantly from Rule 23. Moreover, where the foreign claimants are geographically
dispersed over multiple countries, such transnational cooperation will undoubtedly prove
difficult.

260. Note also that the day will soon come when American courts will have to decide
whether to give effect to class or other aggregate judgments rendered by foreign courts
purporting to bind U.S. class members. Unless American courts are fully prepared to enforce
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4. An Opt-In Class Action for Foreign Claimants Sufficiently
Deters Defendant Misconduct

Clearly, an opt-in class action for foreign claimants has several
advantages: it eliminates concerns about res judicata; it does not
distinguish between similarly situated foreign claimants; it ensures that
foreign claimants are provided with adequate due process; and it
respects international comity. Despite these benefits, some argue that
only an opt-out class that includes foreign claimants can serve the
deterrent effect of class actions:

Excluding foreign claimants from U.S. class action lawsuits, when
these claimants cannot bring independent lawsuits or group actions
abroad, undermines the deterrent effect of the class device. The
deterrent effect of the class action only works because corporations
know that if they engage in fraud, price-fixing, or some other consumer
abuse, victims will band together and sue for large damages.....

Excluding foreign claimants from class action lawsuits removes, or
at least lessens, the economic risk of engaging in illegal conduct
because it removes an entire category of purchasers from the litigation
system.... Even if the wrongdoers have to pay out large damages to
U.S. purchasers, as long as courts exclude foreign claimants from class
action lawsuits the corporations retain a large portion of the foreign
profits. If the misconduct stretched far enough around the globe, there
is a realistic chance that the large sums gained from the foreign
misconduct would more than make up for the U.S. liability. U.S. courts
can deter such conduct only if all claimants, both domestic and foreign,
are permitted to sue as a class.

According to this view, an opt-in class action for foreign claimants
would undermine the deterrent effect of class actions.

While the argument carries a superficial measure of appeal, it
must be more carefully scrutinized in light of the actual mechanics of
class action procedure. The deterrence argument assumes that the
larger the class in terms of sheer numbers, the larger the payout by a
defendant, thus maximizing the deterrent effect of class actions.

such foreign judgments, they would be wise to exhibit some restraint in assuming jurisdiction
over foreign claimants in U.S. class actions. See, e.g., Silver v. Imax Corp. 2009 CarswellOnt
7873 (Can. Ont. Sup. Ct. J.) (WL) (certifying a securities fraud class action which includes
absent U.S. claimants); Silver v. 1max Corp., [2011] 105 O.R. 3d 212, paras. 57-65 (Can. Ont.
Sup. Ct. J.) (affirming the certification decision).

261. Buschkin, supra note 6, at 1588, 1591 (footnotes omitted) (affirming the
certification decision); see also Saparoff & Beattie, supra note 12, at 671 (noting that courts
should include foreign investors in securities class action inter alia because "including foreign
investors will promote securities fraud settlements and deter future fraud").
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Under this logic, if there are 10,000 U.S. class members and 2000
foreign class members, a defendant will pay twenty percent more to
settle a class action encompassing all claimants than it would to settle a
class action involving only U.S. claimants. The problem with this
argument is that normally, the amount that a defendant will pay to
settle a claim corresponds to the number of clains that are filed by
class members, not the number of class members in absolute terms.
Issacharoff and Miller explain how this works as follows:

Attorneys in U.S. cases have found ways to make class action
settlements resemble outcomes under an opt-in rule. When a common
fund is created, some settlements contain "reverter" clauses providing
that any amounts not claimed revert to the defendant. Reverter
settlements are no longer seen in securities class actions, but reverters
are occasionally found in other contexts. Much more common these
days is the consumer class action settlement where the defendant
promises to provide relief in a defined amount to every class member
who files a claim. These settlements, as a practical matter, are similar
to settlements under opt-in class actions because the defendant ends up
having to pay out only to those class members who file claims-usually
only a fraction of the class.26

Using the above example, if only 100 out of 2000 foreign class
members file valid claim forms pursuant to the settlement, the
defendant will indeed internalize the cost of the foreign misconduct--
but only to the extent of the additional 100 claimants.263 Thus,
including foreign class members in a U.S. class action will increase the

262. Issacharoff& Miller, supra note 101, at 207-08 (footnotes omitted).
263. The number of class members who file claim forms as a percentage of the total

number of members in the class is very low. Coffee elaborates:

Although the opt-out class action includes everyone, relatively low percentages of
the class may actually file claims after a settlement is achieved. Professors Cox
and Thomas find that less than thirty percent of the institutional investors in the
securities class actions that they studied filed claims after a settlement had been
reached. In some special contexts, the rate is even less and may fall to one percent
or lower. Because institutional investors generally hold claims for significant
amounts (at least in proportion to the minimal cost of filing a claim) and because
they are generally thought to be sophisticated, this evidence suggests that
proponents of the opt-out class have overstated their case and that the presumed
difference in participation may be largely illusory. Even if the opt-out class action
includes the passive holders of negative value claims, these negative value
claimants do not actually benefit from such an action where, for whatever reason,
they fail to file a claim. In short, apathy reemerges at the back end of the opt-out
class action where a procedure resembling the act of opting in remains necessary if
the class member is to receive compensation.

Coffee, supmd note 247, at 334 (footnotes omitted); see also Issacharoff & Miller, supma note
101, at 205.
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deterrent effect of class actions, but only marginally so." At the very
least, the argument that supports the inclusion of foreign claimants in
U.S. class action in order to maximize deterrence should be
approached with some degree of caution; the argument certainly is not
sufficiently compelling to overcome the many advantages associated
with an opt-in class for foreign claimants.

V. CONCLUSION

As consumer, securities, and financial markets have become
increasingly global, so too has class litigation. Plaintiffs (or more
accurately, their attorneys) posit that access to justice, judicial
efficiency, and deterrence mandate that U.S. courts include foreign
claimants in American class actions. Defendants respond that the
inclusion of foreign class members potentially compromises their due
process rights by exposing them to the risk of relitigation abroad.
Because an American court cannot bind a foreign claimant in the same
way it can a domestic claimant, defendants can never be assured that
an American proceeding will be res judicata in respect of the claims of
foreign class members. American courts, in an effort to be responsive
to the res judicata issue, now incorporate into the Rule 23 superiority
analysis an assessment of the likelihood that a foreign court would
grant preclusive effect to a U.S. class judgment abroad. The more
likely a foreign court would, in the eyes of a U.S. court, grant
preclusive effect to a US. class judgment, the more likely those
claimants will be included in the U.S. class.

This Article has argued that U.S. courts are engaging in an
illusory search for res judicata because it will never be possible for a
US. court to know with any degree of certainty what the preclusive
effects of its own judgment will be. In particular, litigation
dynamics-such as the proving of foreign law by partisan experts, the
principle of party prosecution, and the distinction between contested
and settlement-only certification-hinder the ability of a court to make
an accurate determination as to the res judicata effect of a U.S. class
judgment abroad. More importantly, however, there are structural
restrictions on the search for res judicata that stem from exactly what
U.S. courts are called upon to analyze: whether a judgment or

264. Note that there are other ways that the parties might structure a settlement
agreement that do not involve a reverter or reversionary settlement. For instance, parties
might allocate any residual balance of the settlement fund to a designated charity by way of a
cy-pres distribution. See, e.g., Sam Yospe, Note, Cy Pres Disributions in Class Action
Settlements, 3 COLUM. Bus. L. REV. 1014 (2009).
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settlement not yet in existence would, at some later point in time, be
enforced by a foreign court. The complexity of foreign law on the
recognition and enforcement of foreign judgments generally, as well as
the lack of comparable class procedures elsewhere, greatly limits the
ability of a U.S. court to ascertain whether or not a U.S. class judgment
would be enforceable in a given foreign court. Moreover, the
preclusive effect of a particular class judgment can never be predicted
by a court ex ante because an absent class member can always
challenge the judgment on grounds that are specific or "intrinsic" to
the class judgment itself.

Given these serious limitations on the search for res judicata, I
argue that U.S. courts should not be in the business of speculating as to
the anticipated preclusive effect of their judgments abroad. Not only is
such speculation inherently unreliable, but the entire practice yields an
unprincipled determination of whether or not to include foreign class
members in U.S. class actions. Instead, U.S. courts should seek to
avoid the res judicata problem altogether by fashioning an opt-in
mechanism for foreign claimants. An opt-in mechanism would
expand the perceived benefits of US. class actions to all foreign
claimants, not simply those who reside in jurisdictions that the United
States perceives would enforce a U.S class judgment. In addition, an
opt-in class action for foreign claimants pays due respect to comity
concerns and offers absent foreign class members heightened due
process protections.

Bermann has observed: "[T]he multinational character of today's
classes complicates class action practice significantly."265 But, perhaps
American courts have made transnational class actions too
complicated. Perhaps the solution lies in the adoption of a simple opt-
in mechanism for foreign claimants. Perhaps the time has come for
American courts to abandon their search for res judicata.

265. Bermann, supm note 1, at 93.
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