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Newsroom
Tobin Tyler on Pro Bono Requirements
Liz Tobin Tyler, RWU Law's Director of Public Service & Community Partnerships, appears in
Bloomberg Law, discussing the value of pro bono work in legal education.
From BLOOMBERG LAW: "Is the New York 50 Hour Requirement Changing the Future of
Law Student Pro Bono?" by Liz Tobin Tyler and David S. Udell

Law students have long been key players in important
pro bono legal assistance efforts. They engage in a range of access to justice activities―working
with mentoring attorneys on pro bono cases, staffing court pro se assistance programs, providing
community legal education, and more. But the announcement last spring by the New York Court
of Appeals of a 50 hour pro bono requirement for applicants to the New York Bar has brought
the role of law student pro bono work into the foreground like never before. What is the role of
law student pro bono in addressing the growing justice gap? In providing law students with
practical legal skills? In instilling a professional responsibility for pro bono service in new
attorneys? The effect of the New York rule―on the focus and structure of existing and
developing law school pro bono programs, on law school accreditation standards, and on other
state access to justice reform efforts―remains to be seen, but a significant impact seems likely.
This article describes current law school pro bono program goals and structures, highlights key
elements of the New York pro bono rule, and posits some of the potential implications of this
first-of-its kind rule.
The Expansion of Law School Pro Bono Programs

The number of formal and informal law school pro bono programs has increased dramatically in
the past twenty years. While programs expanded in the 1980s and 1990s through the advocacy of
students, faculty and administrators, it was the American Bar Association’s (ABA) amendment
of law school accreditation standard 302(e) in 1996 that escalated the momentum. The standard
required law schools to “encourage . . . students to participate in pro bono activities and provide
opportunities for them to do so.” The standard was strengthened in 2006, requiring law schools
to “offer substantial opportunities for . . . student participation in pro bono activities.” In 2012,
the ABA’s Standing Committee on Pro Bono reported 157 law schools with formal pro bono
programs.
Types of Law School Pro Bono Programs
Generally, a formal law school pro bono program is defined as an “administratively supported
program that provides opportunities for law students to engage in unpaid, noncredit law-related
assistance to underrepresented individuals or causes”; by contrast, informal programs are
operated by students without administrative support from the school. Formal programs vary
significantly with regard to whether the program is mandatory or voluntary, what type of work
qualifies as “pro bono” and whether or not credit-bearing activities are counted. Programs fall
into four general categories:
•
•
•
•

Mandatory pro bono, for which students receive academic credit
Mandatory pro bono, which does not allow for credit-bearing options
Voluntary pro bono, which is coordinated by a law school administrator who refers
students to pro bono opportunities
Voluntary pro bono, which offers administrative support for student-coordinated group
projects

Mandatory programs require a certain number of pro bono hours for graduation. Program
requirements range from 20 to 70 hours. There is continuing debate about whether law schools
should require pro bono by students or whether they should instead strongly encourage it through
administratively coordinated or supported voluntary programs. Nonetheless, there is generally
more comfort with requiring pro bono in law school than for practicing attorneys. The current
ABA Model Rule 6.1 sets an aspirational goal of 50 hours of pro bono service per year for
practicing attorneys.
There has also been disagreement about whether credit-bearing work, such as law school clinics
or externships, and financially supported work, such as summer internships (or school term
internships) in which the student receives a stipend, should be eligible for fulfillment of pro bono
requirements. Live-client law school clinics offer students the opportunity to work directly on
cases, most often on behalf of indigent clients, under the supervision of a faculty member.
Because student attorneys are generally responsible for their own caseload, clinics provide
excellent opportunities for students to learn what is involved in addressing the needs of lowincome clients. Similarly, externships and internships place students under the supervision of
attorneys in the field and provide hands-on opportunities to serve underrepresented clients and
communities. But some argue that including credit-bearing or financially supported work, like
clinics and externships, undermines the idea that law school pro bono work should not be for

credit, pay or other self-interested purposes, but rather part of instilling students with a
commitment to serving the community. Just as pro bono work for attorneys is “a professional
duty discharged outside the normal course of billable practice,” law students need to learn to
juggle a busy work schedule in order to fit the voluntary provision of legal assistance into their
professional lives.
Finally, law school programs vary significantly in terms of what type of work they count as pro
bono. Some include a broad array of public interest work―government, prosecution and
criminal defense, non-profit advocacy, legislative policy, as well as civil legal services for lowincome clients. Others adhere to a stricter requirement that the work must directly serve
individuals who cannot otherwise afford legal representation. This question reflects the tension
between goals for law school pro bono programs. If the goal is primarily to educate students
about the value of public service by ensuring that all students have a public interest law-related
experience, then a broader definition makes sense. If the goal is primarily to educate students
about the unmet legal needs of underrepresented individuals and communities, and to enlist
students to use their skills to help address those unmet needs, then a narrower definition makes
sense.
The Benefits of Law School Pro Bono
One of the main benefits of an increased focus on law school pro bono is that students learn
about a defining feature of our justice system, often omitted from the law school
curriculum―that millions of people annually proceed in their cases without the assistance of a
lawyer, frequently against an opposing party that has counsel. But there are a number of
additional benefits.
—Access to Justice
First, law students can help respond to the access to justice crisis. Approximately 20% of legal
needs of low-income people are met by government funded legal services; while there is one
legal aid attorney for every 6415 individuals who qualify for federally funded legal assistance,
there is one private attorney for every 429 Americans in the general population. Law student pro
bono assistance helps to fill this enormous gap by offering the time, skills and passion of
students in the form of actual service to otherwise unrepresented clients and communities.
—Instilling a Commitment to Pro Bono
Second, pro bono experiences during law school instill a commitment in law students to continue
to provide pro bono assistance in practice. While the research on the effect of law school pro
bono programs on graduates’ propensity to engage in pro bono work as professionals is mixed, it
does indicate some encouraging findings. In one study “many respondents indicated that the
(mandatory) pro bono program opened their eyes to poverty, heightened their understanding of
the legal system, and improved their legal skills.” Half responded that “their law school pro bono
affected their commitment to pro bono in practice.”
—Pro Bono as Experiential Education

Third, pro bono experiences are good for students in that they teach and develop practical legal
skills, thus providing an important experiential education opportunity. Particularly with the
nation’s economic downturn and the contraction of jobs in the legal market, educators and
students, as well as courts and employers, want to be sure that graduates are prepared for the
legal workplace. Pro bono experiences offer students the opportunity to work with a mentoring
attorney, and to engage with “real world” legal cases, live clients and the problems that affect
clients’ communities. Most significantly, pro bono offers students a valuable opportunity to
acquire specific skills of the profession that include: interviewing clients, analyzing and
developing facts, interpreting law and drafting affirmative and responsive pleadings, presenting
oral argument, carrying out legal research, interpreting and explaining legal documents,
educating the public about the requirements of the law, and understanding the operation of
justice system institutions.
Best Practices
While there is still debate about how law schools should encourage and teach students to engage
in pro bono work―mandatory or voluntary, credit-bearing or non-credit-bearing, financially
supported or unpaid, broadly defined public service or narrowly defined work focused on access
to justice―there are some key best practices that have emerged from the literature:
•
•
•
•
•
•

Prepare students for their pro bono experience with appropriate training
Involve students in developing pro bono opportunities that reflect their passions and
interests
Ensure that students have quality supervision from a mentoring attorney
Provide opportunities for reflection about the pro bono experience
Integrate the pro bono experience into the greater curriculum
Track and recognize student pro bono work.

Adoption of the New York Pro Bono Rule
Against this backdrop, the development of a new statewide pro bono service requirement for
persons seeking admission to the New York bar, the first law of its kind in the nation, is
significant. On May 1, 2012, New York’s Chief Judge, Jonathan Lippman, announced that
commencing with applications for admission that are submitted on or after January 1, 2015, all
bar applicants would be required to have completed 50 hours of pro bono service. The Chief
Judge described the new requirement as responding to a growing crisis in the state’s courts―vast
numbers of litigants proceedingpro se(“for themselves,” without legal representation). He
explained that the requirement would also afford students an opportunity to acquire legal skills,
while teaching them about the professional responsibility to help assure equal justice. In the
Chief Judge’s words:
If pro bono is a core value of our profession, and it is―and if we aspire for all practicing
attorneys to devote a meaningful portion of their time to public service, and they should―these
ideals ought to be instilled from the start, when one first aspires to be a member of the
profession. The hands-on experience of helping others by using our skills as lawyers could not be
more of a pre-requisite to meaningful membership in the bar of our state.

Features of the New York Rule
In adopting the 50 hour rule, the New York Courts took a position on many of the questions
described above that have long been debated in legal education circles and within the organized
bar. The rule is mandatory in that it both applies to everyone and designates a specific number of
hours that must be performed. The rule opts for a broad definition of pro bono service, including
categories beyond the provision of assistance to the poor, and includes activities performed in
law school clinics, externships and other settings (even if done for credit or pay, so long as the
other requirements of the rule are met). Here is additional detail about the rule:
•

•

•
•

•

•

•

•

Definition of pro bono – The rule relies on a broad definition of pro bono, focusing on
“law-related” activity that: i) assists in the provision of legal services without charge for
persons of limited means; not for profit organizations; or individuals, groups or
organizations seeking to secure or promote access to justice; or, ii) assists in the provision
of legal assistance in public service for a judicial, legislative, executive or other
governmental entity. Clinics, externships, internships, fellowships, even paid or stipendsupported positions, may qualify, so long as the client isn’t charged, and other
requirements are met.
Exclusions – The rule excludes student-supervised projects, research done for a law
professor unless on a pro bono project, partisan political activities, and all activities that
are not “law-related.”
Timing – The rule requires completion of 50 hours of pro bono service by all persons
seeking admission to the New York bar on or after January 1, 2015.
Who is covered – The rule extends to all persons seeking admission to the New York Bar.
Its coverage will annually include many thousands of people who will have attended law
school and performed pro bono services outside New York. The rule also applies to part
time and LLM students seeking admission to the New York Bar.
Definition of supervision – The rule counts activities only if performed under the
supervision of: i) a law school faculty member, including adjunct faculty and instructors;
ii) an attorney admitted to practice and in good standing in the jurisdiction where the
work is performed; or, iii) in the case of a clerkship or externship in a court system, a
judge or attorney employed by the court system.
Waiver – Waiver is available in exceptional circumstances for people who show undue
hardship; however the court has said that part-time legal studies, full-time employment,
family obligations, and “other commonly experienced situations” will not qualify.
Certification – The rule requires applicants to submit an Affidavit of Compliance in
which they attest to having satisfied the requirement. They must also submit an official
certification form completed by each supervisor.
Clarifications – The court has invited the public to communicate additional questions to
the court via email to probonorule@nycourts.gov, or by calling 1-855-277-5482.

Implications of the New York Rule
Initial reaction to the new rule was mixed in New York and nationally, with some critics
applauding the goal but opposing the means and questioning the details. Yet, by the time the

Court’s blue ribbon Advisory Committee issued its report (four months after the Chief Judge’s
initial announcement), the focus in New York among deans, students, the Legal Aid Society of
New York, and the State Bar, was on moving ahead with effectuation of the rule. The legal
services bar and other stakeholders in New York have begun developing new concepts for
structured placements able to accommodate the expanded number of students seeking to fulfill
the 50 hour requirement.
In announcing the rule, the Chief Judge stated: “It is my hope that New York will serve as the
trendsetter nationally in requiring pro bono service for admission to the bar and in recognizing
that it is an essential part of what it means to be a lawyer.” Of necessity, courts, states, law
schools and other stakeholders across the country are now considering the implications of the
New York rule. For the first time, students, regardless of where they live, must complete the 50
hours and document their pro bono service if they are planning on bar admission in New York.
Indeed, in at least two states, California and New Jersey, formal initiatives are underway to
evaluate whether those states should, themselves, adopt their own statewide pro bono learning
requirements. In an op ed in the National Law Journal (December 2012), Dean of the University
of California Irvine School of Law, Erwin Chemerinsky, calls on all states to replicate the New
York model.
And, in a related development, the ABA has been asked to incorporate a 50 hour rule into the
ABA’s standards for law school accreditation. This approach would establish, as a nationwide
expectation of law schools, that all students perform pro bono service as part of their legal
education. If adopted, it would have the virtue, among others, of reducing, if not eliminating, the
prospect of divergent state-by-state standard-setting, thereby reducing the compliance challenge
that would otherwise confront every person unsure of where he or she might ultimately practice
after law school. The ABA committee reviewing the ABA’s accreditation standards has so far
declined to give serious consideration to the proposal for a national 50 hour standard, but the
review process will move forward with next rounds in which it seems inevitable that the proposal
will receive more attention.
Other possibilities for reform are now in play. The New York Unified Court System, in steps that
appear to flow naturally from the 50 hour rule, is recommending additional changes to strengthen
law student pro bono and increase access to justice in New York. While the national impact of
these new recommendations is difficult to gauge at this time, the recommendations are notable
for such concepts as: i) ensuring the development of technology that will help to match students
to open pro bono positions and that will systematize tracking and reporting of students’ pro bono
service; ii) ensuring that schools offer coursework that will prepare students for their required
pro bono service, and iii) ensuring that law schools and other justice system stakeholders (the
legal services bar, courts, and others) meet together annually so that schools are apprised of areas
of greatest unmet need in the justice system.
Whether it is the call of New York’s Chief Justice for reform, the pressure of the nation’s justice
gap, the demand of students for more experiential learning, the economics that are limiting hiring
in legal services programs, courts and law firms, or other factors, one thing is clear: law student
pro bono is receiving more attention now than ever before.

**********
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