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RESCINDING INCLUSION IN THE ADMINISTRATIVE STATE:
ADJUDICATING DACA, THE CENSUS, AND THE MILITARY’S
TRANSGENDER POLICY

Peter Margulies

Abstract

The rescission of programs, policies, and practices by an incoming
administration often raises legal questions. However, answers are harder
to find. That is the case with the whirlwind of rollbacks proposed and
implemented by the Trump administration in areas from transgender
persons in the military to asking a citizenship question on the census and

“terminating Deferred Action for Childhood Arrivals (DACA) and
Temporary Protected Status (TPS). This Article provides a lens for
assessing the legality of these seemingly precipitous moves. Viewing
these abrupt paradigm shifts as threshold rescissions clarifies the legal
landscape. Threshold measures govern baseline access to goods and
institutions, including military service, political representation, and living
and working legally in the United States. Under current case law, changes
to many threshold measures would be purely discretionary, subject to
very relaxed judicial review or no review at all. This Article suggests that
reliance interests in threshold measures warrant a more robust judicial
role in assessing the means—ends fit of proposed rescissions, equivalent
to intermediate scrutiny in equal protection cases. The prior factfinding
and legislative support invested in reforms slated for rescission further
Jjustify more probing judicial inquiry. The approach urged here also
supplies a welcome normative dimension to scholarly discussions of
administrative constitutionalism. Scholars have highlighted agency
readings to expand individual rights. President Obama’s administration
did this in the context of ending the military’s ban on accession and
retention of transgender service members. The Trump administration
now wishes to partially roll back that inclusive measure. Current
officials’ approach to transgender accession and retention reveals that
administrative constitutionalism is contested terrain: one administration’s
salutary expansion of individual rights strikes a new administration as
defaulting on responsibility, overreaching on power, and interfering with
the rights of other parties. There may be common ground, including
former Defense Secretary James Mattis’s decision to grandfather in
transgender service members who acted in reliance on the Obama
administration’s reform. However, the intermediate scrutiny applied here
would invalidate most other components of the Defense Department’s
transgender rollback, and would require further process and explanation

* Professor of Law, Roger Williams University School of Law; B.A., Colgate University;
J.D., Columbia Law School. I thank the expert reference librarians at Roger Williams Law School
for their assistance.
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before upholding a citizenship question on the census or the termination
of DACA and TPS. In addition, the approach taken here harmonizes with
the United States Supreme Court's finding in the census citizenship-
question case that the Commerce Department's reliance on Voting Rights
Act enforcement was pretextual. Analyzing the means—ends fit of
threshold rescissions promotes more effective deliberation about abrupt
changes, while allowing a new administration to refine its rationale.
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INTRODUCTION

Rolling back Obama Administration measures has been a signature
move of the Trump Administration. For example, the Trump
Administration has sought to rescind grants of Deferred Action for
Childhood Arrivals (DACA) and Temporary Protected Status (TPS)
substantially reverse the Obama Administration’s steps toward accession
into the military of transgender individuals,” and depart from
longstanding practice by asking a question on the United States census

“about citizenship status.” Judicial outcomes have been mixed thus far,
with the United States Supreme Court upholding an injunction against the
census citizenship question’ and granting a stay of lower court injunctions
against the transgender rescission,” and an appellate court ruling that
“challengers to the DACA rescission had stated an equal protection claim.®

1. See Letter from Jefferson B. Sessions III, Attorney Gen., U.S., to Elaine C. Duke,
Acting Sec’y, U.S. Dep’t of Homeland Sec. (Sept. 5, 2017), https://www.dhs.gov/sites/
default/files/publications/17_0904_DOJ_AG-letter-DACA.pdf [https:/perma.cc/S4MP-VN6V];
Memorandum from Kirstjen M. Nielsen, Sec’y, U.S. Dep’t of Homeland Sec. (June 22, 2018),
https://www.dhs.gov/sites/default/files/publications/18_0622_S1 Memorandum DACA.pdf
[https://perma.cc/A2WR-WW6J]; see also Ramos v. Nielsen, 336 F. Supp. 3d 1075, 110809
(N.D. Cal. 2018) (enjoining termination of TPS for Sudan, Haiti, El Salvador, and Nicaragua).

2. See Memorandum from Donald J. Trump, President of the U.S., to James N. Mattis,
Sec’y of Def.,, U.S. Dep’t of Def., and Jefferson B. Sessions IIl, U.S. Attorney Gen. (Mar.
23, 2018), https://partner-mco-archive.s3.amazonaws.com/client_files/1521897503.pdf [https://
perma.cc/CCD6-PUGD].

3. See Memorandum from Wilbur Ross, Sec’y, U.S. Dep’t of Commerce, to Karen Dunn
Kelley, Under Sec’y for Econ. Affairs, U.S. Dep’t of Commerce (Mar. 26, 2018),

_ https://www.documentcloud.org/documents/4426785-commerce2018-03-26-2.html  [https://
perma.cc/HHH2-A6N3]. See generally New York v. U.S. Dep’t of Commerce, 351 F. Supp. 3d
502 (S.D.N.Y.) (setting aside Secretary Ross’s decision to add a citizenship question to the 2020
census as arbitrary and capricious), cert. granted, 139 S. Ct. 953 (2019).

4. See Dep’t of Commerce v. New York, 139 S. Ct. 2551, 2576 (2019).

5. See Orders of the Court — Term Year 2018: Order List of January 22, 2019, SUPREME
Cr. oF THE U.S. (Jan. 22, 2019), https://www.supremecourt.gov/orders/courtorders/
012219zor_8759.pdf [https://perma.cc/SCAN-QBLN]; see also Sarah Grant, Supreme Court
Stays Injunctions in Trans Ban Case: What Happens Now?, LAWFARE (Jan. 22,2019, 11:44 AM),
https://www.lawfareblog.com/supreme-court-stays-injunctions-trans-ban-case-what-happens-
now [https://perma.cc/C3HN-MRWE] (discussing this). In one case, a district court enjoined the
new transgender restrictions, and the D.C. Circuit reversed and remanded that decision. See Doe
2v. Trump, 315 F. Supp. 3d 474, 498 (D.D.C. 2018), rev’d, Doe 2 v. Shanahan, 755 F. App’x 19
(D.C. Cir. 2019).

6. Regents of Univ. of Cal. v. U.S. Dep’t of Homeland Sec., 908 F.3d 476, 520 (9th Cir.
2018), cert. granted, 139 S. Ct. 2779 (2019). The Ninth Circuit also ruled that the DACA
rescission was arbitrary and capricious under the Administrative Procedure Act (APA), Pub. L.
No. 79-404, 60 Stat. 237 (1946) (codified as amended at 5 U.S.C. §§ 551-559, 701-706 (2012)).
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While the substantive law in each of these cases is different,” the
approaches taken by courts reveal a methodological confusion that goes
beyond substantive distinctions. The confusion arises because
constitutional law has no uniform approach to rollbacks of inclusive
policies. Such an approach is urgently needed, particularly in the areas of
immigration, citizenship, and national security, where the Trump
Administration has been most active.

President Trump’s penchant for upending settled understandings in
law, policy, and rhetoric complicates the courts’ role. It is tempting to
view President Trump as a rogue president who has compromised his
own oath of office and thus merits more rigorous judicial review than
other occupants of the White House.® However, the Supreme Court has
already cautioned against this course, noting that courts reviewing actions
by President Trump are, as with judicial review of decisions by other
presidents, necessarily reviewing “the Presidency itself.”® Pivoting too
hastily from courts’ traditional deferential posture on national security
and immigration can obscure the “delicate” touch required in assessing
presidential statements and decisions.'® As the Court suggested in Trump
v. Hawaii,'! the courts have to fashion rules that apply to all subsequent
occupants of the White House—not just Donald Trump.

Similarly, courts must recognize that in the context of democratic
governance, administrative rescissions are a feature, not a bug.
Individuals running for president regularly define their candidacies in

Id. This Article focuses only on the constitutional issues, although administrative law scholarship
informs its analysis.

7. Transsubstantive legal norms have received increased attention from scholars. See
RICHARD H. FALLON, JR., IMPLEMENTING THE CONSTITUTION 38 (2001) (analyzing implementation
of constitutional norms); William Baude & Stephen E. Sachs, The Law of Interpretation, 130
HARvV. L. REV. 1079, 1107-12 (2017) (discussing interpretive rules); Mitchell N. Berman,
Constitutional Decision Rules, 90 VA. L. Ri:v. 1, 30-50 (2004) (analyzing prophy lactic rules such
as Miranda that promote compliance with constitutional rights); Robert M. Chesney, National
Security IFact Deference, 95 VA. 1. REV. 1361, 136266 (2009) (discussing national security and
forcign rclations context); Kermit Roosevelt 111, Constitutional Calcification: low the Law
Becomes What the Court Does, 91 VA. L. Riv. 1649, 1650-52 (2005) (discussing links between
judicial practice and lcgal norms); Lawrence Gene Sager, Fair Measure: The lLegal Status of
Underenforced Constitutional Norms, 91 HARV. L. REV. 1212, 1213-37 (1978) (discussing how
the sclection of a legal standard causes under- or over-enforcement of norms).

8. See generally Andrew Kent et al., FFaithful Execution and Article 11, 132 HARV. L. REV.
(forthcoming 2019) (cxamining the origin of the U.S. Constitution’s “faithful cxccution™
rcquircment upon the President).

9. ‘I'rump v. Hawaii, 138 S. Ct. 2392, 2418 (2018) (upholding on both constitutional and
statutory grounds President Trump’s proclamation limiting immigration from certain majority-
Muslim countrics, as well as North Korea and Venezucla).

10. Id.
11. 138 S. Ct. 2392 (2018).
12, 1d. at 2418.
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contrast to the policies of the current chief executive.” In the
administrative law sphere, “exits” from a previous administration’s
initiatives are a stock in trade of presidential transitions." Moreover,
these pivots can stem from fundamental disagreements about the contours
of constitutional law. One administration’s expansion of rights through
agency action can be a subsequent administration’s bureaucratic
overreaching.

Agency expansions of rights can trigger three kinds of conflicts. First,
and perhaps most obviously, an expansive agency view of rights may
conflict with a subsequent administration’s view of its constitutional
responsibility to protect the nation’s safety. For example, former
Secretary of Defense James Mattis asserted that the need to maintain
combat readiness and foster the cohesion of military units required a
partial rollback of the inclusive policy on transgender service members
~ announced by the Obama Administration.'> Second, as in the reaction to
President Obama’s immigration initiatives such as DACA,'® expansions
of rights or benefits through unilateral agency action may trigger concern

13. James Risen, The Executive Power Awaiting the Next President, N.Y. TIMES (June 22,
2008), https://www.nytimes.com/2008/06/22/weekinreview/22risen.htm! [https://perma.cc/
E9NN-KRT2] (reporting that then-candidate Barack Obama was “sharply critical” of the
“expansive” view of presidential power taken by then-president George W. Bush). Candidate
Donald Trump’s criticism of President Obama was more personal and invidious, in its false
premise that Obama was not a natural-born citizen of the United States. See Maggie Haberman &
Alan Rappeport, Trump Drops False ‘Birther’ Theory, but Floats a New One: Clinton Started It,
N.Y. TIMES (Sept. 17, 2016) https://www.nytimes.com/2016/09/17/us/politics/donald-trump-
birther-obama.html [https://perma.cc/46RL-41L.1.M] (reporting that, after five years of steadfastly
maintaining his “birther” claim, then-candidate Trump backed away from that position in the final
weeks of the 2016 campaign).

14. 1.B. Ruhl & James Salzman, Presidential Exit, 67 DUKE L.). 1729, 1732-34 (2018)
[hereinafter Rulh & Salzman, Presidential Fxit]; J.B. Ruhl & James Salzman, Regulatory Exit, 68
VAND. L. REv. 1295, 1297 (2015) [hereinafter Ruhl & Salzman, Regulatory Exif].

15. Doe 2 v. Shanahan, 917 F.3d 694, 699 (D.C. Cir. 2019).

16. See Texas v. United States, 809 F.3d 134, 180 (5th Cir. 2015), aff’d by an equally
divided Court; 136 S. Ct. 2271 (2016).
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about excessive use of government power 7 Third, rights may conflict,
spurring efforts to halt or temper reforms. 18

Each of these rationales for rescission also complicates the analysis of
both the rollback and the previous measure as forms of what scholars
have recently called administrative constitutionalism. Groundbreaking
works of administrative constitutionalism have related how
administrative agencies have expanded the content of constltutlonal
rights through rules on conscientious ob]ectlon from the military draft,'”
welfare programs,”® and employment law.?! The measures that the Trump

17. See Karen M. Tani, Administrative Equal Protection: Federalism, the Fourteenth
Amendment, and the Rights of the Poor, 100 CORNELL L. REv. 825, 872-73 (2015) {hereinafter-
Tani, Administrative Equal Protection] (noting that after New Deal federal welfare officials and
their successors had sought for over twenty years to combat arbitrary and invidious state policies,
a longtime official wrote an influential memorandum warning against tying federal funding to
southern states’ integration); ¢f. KAREN M. TANI, STATES OF DEPENDENCY: WELFARE, RIGHTS, AND
AMERICAN GOVERNANCE, 1935-1972, at 248 (2016) [hereinafter TANI, STATES.OF DEPENDENCY]
(describing 1960s federal officials’ politically-based wariness about taking a public stance
favoring vigorous enforcement of a newly enacted federal civil rights statute barring racial
discrimination in programs receiving federal funds). Earlier, U.S. military lawyers had argued
after America’s entrance into World War [ that the Wilson Administration’s expansive definition
of conscientious objector status—crafted by then-War Department lawyer and future Supreme
Court Justice Felix Frankfurter—exceeded executive power under a statute that had narrowly
defined conscientious objection to the draft. See Jeremy K. Kessler, The Administrative Origins
of Modern Civil Liberties Law, 114 COLUM. L. REv. 1083, 1111-22, 1138-39 (2014) (discussing
Justice Frankfurter’s memorandum on the subject and military lawyers’ opposing argument that
Justice Frankfurter’s expansive definition, rooted in civil liberties, conception of the military as
embodying American freedoms, and presidential discretion contravened clear statutory
command).

18. See generally New York v. U.S. Dep’t of Commerce, 351 F. Supp. 3d 502 (discussing,
but then rejecting, the position taken by the Justice Department that a citizenship question on the
census was necessary to implement Voting Rights Act and implement one-person-one-vote
principle by preventing vote dilution). This abiding concern animated the D.C. Circuit’s
invalidation of Federal Communications rules requiring broadcasters to adopt certain kinds of
affirmative action programs. See Lutheran Church-Mo. Synod v. FCC, 141 F.3d 344, 353-56
(D.C. Cir. 1998).

19. Kessler, supra note 17.

20. See TANI, STATES OF DEPENDENCY, supra note 17; Tani, Administrative Equal
Protection, supra note 17.

21. See, e.g.. Sophia 7. Lee, Race, Sex, and Rulemaking: Administrative Constitutionalism
and the Workplace, 1960 to the Present, 96 VA. L. REV. 799, 800-01 (2010). Other scholars have
addressed how agencies can sct up internal watchdogs that promote constitutional values and
modcrate agency moves that may overreach, especially in national sceurity. See generally Shirin
Sinnar, Protecting Rights from Within? Inspectors General and National Security Oversight, 65
STAN. L. REV. 1027 (2013) (discussing safcguards against government overrcaching provided by
inspectors general); Margo Schlanger, Intelligence Legalism and the National Security Agency's
Civil Liberties Gap. 6 HARV. NAT L, SECURITY J. 112, 194 (2015) (arguing that placement of
privacy olfficers in compliance units has beneficial effects, but it also frustrates integration of civil
libertics concerns into initial policy formulation).
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Administration has sought to rescind fall under administrative
constitutionalism’s rubric. In each case, prior administrations have
sought to expand conceptions of rights beyond what prior case law or the
express language of the Constitution or statutes provided.?

In seeking to roll back these measures, the Trump Administration has
invoked its constitutional responsibility, the limits on presidential power,
and prior measures’ failure to adequately protect other rights. Rescission
is therefore not merely about a new democratically elected president
rolling back the product of a predecessor’s constitutional vision; it also
requires courts to sort out competing visions of administrative
constitutionalism. Because the work of administrative constitutionalists
has centered on a rich historical account of executive branch officials’
perspectives and decisions, it has tended to focus less on the normative
analysis of judicial approaches or the normative ordering of competing
versions of constitutionalism.”® This Article aims to fill that gap.

This Article’s approach addresses threshold agency measures. In this
Atrticle, threshold measures concern fundamental access points. To
qualify as a threshold, access must include an agency or entity’s
application of criteria that limit participation based on race, gender, or
sexual orientation, restrict the ability to work legally and remain in the
United States, or adversely affect participation in the political system.
Moreover, to qualify as threshold rescissions, agency shifts must
adversely affect reliance interests.

This approach covers a narrow subset of agency rescissions. Most
regulatory changes, including those addressing regulation .of industrial,
commercial, or financial processes, would not qualify. In other words,

22. See Peter Margulies, Taking Care of Immigration Law: Presidential Stewardship,
Prosecutorial Discretion, and the Separation of Powers, 94 B.U. L. REv. 105, 107 (2014)
(asserting that DACA stemmed from a vision of inclusion and equity in pre-presidential writings
of then-senator Barack Obama and echoed earlier uses of presidential authority to safeguard
“intending Americans” from adverse actions by non-federal sovereigns). Scholars have also
cautioned that expanding certain rights beyond judicial precedent or express statutory parameters
may impinge on others’ rights or trigger other adverse effects. See David E. Bernstein,
Antidiscrimination Laws and the Administrative State: A Skeptic’s Look at Administrative
Constitutionalism, 94 NOTRE DAME L. Rev. 1381, 1387-89 (2019) (criticizing Obama
Administration officials’ advice to college administrators to strengthen procedures for
investigating and adjudicating students’ sexual assault claims as impinging on rights of the
accused and suggesting that perceived excesses of this policy guidance reveal normative gaps in
administrative constitutionalist literature).

23. To be sure, scholars have addressed the interaction of case law and administrative
constitutional visions. See Tani, Administrative Equal Protection, supra note 17, at 885-99.
However, for administrative constitutionalists, historical and descriptive questions have been
more pressing than normative concerns, in part because this emerging strand of scholarship has
viewed much traditional court-centered legal academic work as neglecting the study of
administrative officials’ thought.
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this Article does not aim to constitutionalize vast stretches of
administrative law. Most proposed changes will continue to be assessed
largely under the Administrative Procedure Act (APA)** Most
discretionary agency decisions, including individual decisions on
whether to prosecute or commence regulatory proceedings, will not be
covered and indeed may not be reviewable at all.

This Article argues that courts should subject threshold rescissions to
intermediate scrutiny Under intermediate scrutiny, a party challenging a
threshold rescission would need to show only that the rescission was not
tailored to serve a significant government interest.”® Particularly in the
national security and forelgn relations arena, this standard is more robust
than the deferential review that courts usually conduct.”” Moreover, this
standard does not require proof of d1scr1m1natory intent, Wthl'l current
equal protection doctrine would require in most other contexts.

Three factors justify this more robust standard. First, threshold
rescissions impair reliance interests. For example, the transgender service
members who disclosed their identity after the Obama Administration
announced 1ts more inclusive policy would be at risk under a total
rescission.” Indeed, the 2018 Mattis policy that restores some limits
recognizes this problem by giving certam transgender service members
the right to continue in the military.*® Second, courts’ institutional

24. Pub. L. No. 79-404, 60 Stat. 237 (1946) (codified as amended at 5 U.S.C. §§ 551-559,
701-706 (2012)).

25. See Heckler v. Chaney, 470 U.S. 821, 831-32 (1985) (holding that most agency
decisions not to initiate proceedings against specific targets were unreviewable because they
involved balancing variables including available agency resources regarding which agency had
superior knowlcdge, and courts were ill-equipped to intervene). Agency rescissions may trigger
statutory issucs—including thosc under the APA—but those issues are not this Article’s focus.
See FCC v. Fox Television Stations, Inc., 556 U.S. 502, 530 (2009) (upholding FCC change to
application of broadcast indecency policies under APA). In Fox, Justice Scalia disparaged the
notion that a mere regulatory change, even one involving constitutional issues such as free speech,
should nccessarily trigger more exacting scrutiny under the APA. /d. at 515--16. However, Justice
Scalia did note that in explaining a rescission, an agency should take into account “serious reliance
interests.” /d. at 515. This Article stems from a comparable intuition, although it defines reliance
interests in a broader fashion. For analysis of Fox, sce William W. Buzbee, The Tethered
President: Consistency and Contingency in Administrative Law, 98 B.U. L. REv. 1357, 1399-
1400 (2018); Gillian E. Mctzger, Ordinary Administrative Law as Constitutional Common Law,
110 CoruM. L.. Riiv. 479, 483-86 (2010).

26. See Packingham v. North Carolina, 137 S. Ct. 1730, 1736 (2017).

27. See Trump v. Hawaii, 138 S. Ct. 2392, 2419-20 (2018).

28. See Washingtlon v. Davis, 426 tJ.S. 229, 239 (1976).

29. See German Loperz, Trump's Ban on Transgender Troops, lixplained, VOX (Jan. 22,
2019. 11:12 AM). hups//www.vox.com/identitics/2017/7/26/16034366/trump-transgender-
military-ban |https:/perma.cc/4K91F-ATTB].

30. See Memorandum from James N. Mattis, Scc’y of Def., U.S. Dep’t of Def., to Donald
J. Trump, President of the U.S. (Feb. 22, 2019), htips://media.defensc.gov/2018/Mar/23/
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competence favors a more robust standard; courts have the benefit of
prior administrative fact-finding favoring a more inclusive measure.>' On
the census, for example, a succession of officials from both parties
supported the Census Bureau’s expert judgment that a citizenship
question would deter responses.”’ Third, a previously promulgated
inclusive measure will often have a significant quantum of support in
Congress. DACA, for examyle, enjoyed a substantial quantum of
bipartisan legislative support.’

Robust means—ends scrutiny would require the government to show
more in threshold rescissions. On the rescission of the Obama
Administration’s inclusive transgender military policy, intermediate
scrutiny would disaggregate the rescission’s components. Courts should

2001894037/-1/-1/0/MILITARY-SERVICE-BY-TRANSGENDER-INDIVIDUALS.PDF
[https://perma.cc/SXUQ-Z6S9].

31. The Supreme Court has repeatedly stressed courts’ relative lack of expertise and access
to data on difficult national security decisions. See Trump, 138 S. Ct. at 2419 (“[W]hen it comes
to collecting evidence and drawing factual inferences [regarding national security] . . . ‘the lack
of competence on the part of the courts is marked’” (quoting Holder v. Humanitarian Law Project,
561 U.S. 1, 34 (2010))); ¢f Chesney, supra note 7, at 1362—66 (discussing traditional judicial
deference).

32. LaUnién del Pueblo Entero v. Ross, 353 F. Supp. 3d 381, 392-95 (D. Md. 2018); New
York v. U.S. Dep’t of Commerce, 315 F. Supp. 3d 766, 775 (S.D.N.Y. 2018).

33. See Kevin R. Johnson, Lessons About the Future of Immigration Law from the Rise and
Fall of DACA, 52 U.C. DAVIS L. REV. 343, 368 (2018) (noting support for DACA from Speaker
Paul Ryan and Senator Orrin Hatch). The congressional support for DACA, coupled with a history
of presidential actions to protect intending Americans, was arguably sufficient to constitute
legislative acquiescence. See Margulies, supra note 22, at 107-08. Legislative acquiescence
would entitle the inclusive measure to a middling level of judicial deference under Justice
Jackson’s landmark framework parsing executive power. See Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579, 635-38 (1952) (Jackson, J., concurring); see also id at 610-11
(Frankfurter, J., concurring) (discussing importance of historical “gloss” gleaned from pattern of
congressional—executive branch interactions over time); NLRB v. Noel Canning, 134 S. Ct. 2550,
2567 (2014) (affirming the importance of historical perspective on active and tacit understandings
between the political branches); ¢f. Patricia L. Bellia, The Story of the Steel Seizure Case, in 233,
273-75 PRESIDENTIAL POWER STORIES (Christopher H. Schroeder & Curtis A. Bradley eds., 2009)
(discussing the history of Youngstown litigation). See generally Curtis A. Bradley & Trevor W.
Morrison, Historical Gloss and the Separation of Powers, 126 HARv. L. REV. 411 (2012) (tracing
the development of the view that a pattern of legislative acquiescence broadens judicial deference
to executive power); Brett M. Kavanaugh, Congress and the President in Wartime, LAWFARE
(2017) (reviewing David Barron’s book, Waging War: The Clash Between Presidents and
Congress, 1776 to ISIS) (discussing challenges in determining where among Justice Jackson’s
categories  the particular  exercise of wartime  executive power fits),
www lawfareblog.com/congress-and-president-wartime ~ [https:/perma.cc/29ML-LQAN]. A
measure like DACA may be too recent to claim the mantle of historical “gloss.” Moreover,
approval of DACA was certainly not unanimous among legislators. However, demonstrations of
bipartisan support, such as Speaker Ryan and Senator Hatch’s support for DACA, go some way
toward showing the rescinded measure’s democratic pedigree.
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acknowledge the 2018 Mattis policy’s grandfathering in of certain
transgender service members and its inclusion of some individuals who
identify with a gender other than their assigned one. Moreover, a
significant component of the 2018 policy—its requirement of thirty-six
months of stability for new recruits—would pass muster. However, the
2018 policy’s bar on accession of transitioned individuals would fall, as
would its bar on retention of persons outside of the grandfathered group
who in the future require accommodations or medical treatment. The
census citizenship question would require more testing, while the
rescissions of DACA and TPS respectively would require more
comprehensive explanation than the Trump Administration has
provided.*

A more deliberative democracy would emerge from disaggregating
the parts of the 2018 transgender policy and requiring more elaboration
about the census, DACA, and TPS. Courts do a disservice to both
democracy and deliberation by failing to separately parse the transgender
policy’s principal features and analyzing each on its own merits.” That
more nuanced analysis also highlights the 2018 policy’s stilted and static
account of unquestioned virtues such as unit cohesion. With respect to
the census, DACA, and TPS, the additional elaboration required by the
approach taken here would realign incentives, encouraging an
administration to develop sound justifications before it issued a rescission
in the first place. That prophylactic ex ante effect will surely aid the cause
of deliberation that the Framers embraced.

By allowing both continuity and flexibility in addressing a
predecessor’s inclusive initiatives, the approach taken here also seeks to
provide a normative dimension to the administrative constitutionalist
literature, which has often stressed descriptive and historical
perspectives. Highlighting the judicial role could be viewed as a
distraction from administrative constitutionalists’ focus on agencies as an
antidote to preoccupation with the courts, Congress, or the President.
However, perhaps this piece can instead facilitate further engagement
between normative analysis and administrative constitutionalism’s
salutary historical work.

This Article unfolds in four parts. Part I discusses the approach taken
here, introducing administrative constitutionalism as a framework,
discussing its normative tensions, and addressing the need for more
robust means—ends scrutiny of threshold rescissions. Part Il analyzes the

34. In the census, DACA, and TPS rescissions, challengers would also be able to show
discriminatory intent, which the traditional test reguires, although the approach outlined in this
Article does not. _

35. See Doc 2 v. Shanahan, 755 . App’x 19, 22-23 (D.C. Cir. 2019) (contrasting Sccretary
of Defense Mattis's policy and President Trump’s tweets in the course of vacating a district court
injunction against thc ncw transgender restrictions).
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2018 transgender policy in light of this approach. Part III discusses the
census. Part IV addresses both DACA and TPS. Each situation entails
competing versions of administrative constitutionalism. Ranking those
iterations through means—ends scrutiny will help safeguard deliberative
democracy.

I. ADMINISTRATIVE CONSTITUTIONALISM AND
THRESHOLD RESCISSIONS

Scholars of administrative constitutionalism have argued that
agencies regularly make decisions that revise or expand constitutional
lnterpretatlon ® Yet, as these scholars have recognized, since agencies
are a “they,” not an “it,”*’ decisions that expand certain aspects of
constitutionalism can also trigger pushback from regulatory colleagues ‘
Indeed, that pushback often entails competing visions of
constitutionalism, stemming from disagreements regardmg agency
responsibility, authority, and concern for conflicting rights.*®

36. See Lee, supra note 21, at 800-01; TANIL, STATES OF DEPENDENCY, supra note 17, at
246; Gillian E. Metzger, Administrative Constitutionalism, 91 TEX. L.REV. 1897, 1901-02 (2013)
(discussing issues of legitimacy in agency actions that rely on constitutional interpretation,
particularly when that interpretation is only thinly acknowledged in agency rationale).
Administrative constitutionalist scholars have noted parallels between this school of thought and
other recent work on how non-judicial actors construct constitutional meaning. See Keith E.
Whittington, Constructing a New American Constitution, 27 CONST. COMMENT. 119, 120, 128
(2010); see also Bertrall L. Ross II, Embracing Administrative Constitutionalism, 95 B.U. L. REV.
519, 553-61 (2015) (analyzing how administrative interpretations aid in the process of
“experimentalism” and thus further the adaptation of constitutional principles to contemporary
needs).

37. In other words, agencies are not unitary; they often feature tensions between different
officials and units within the agency that interact with different stakeholders and have competing
agendas. Scholars from a range of points on the ideological spectrum recognize this reality. See
Rebecca Ingber, Bureaucratic Resistance and the National Security State, 104 [IOWA L. REV. 139,
16465 (2018); Neomi Rao, Public Choice and International Law Compliance: The Executive
Branch is a “They,” Not an “It,” 96 MINN. L. REV. 194, 197 (2011); Tani, Administrative Equal
Protection, supra note 17, at 864—67 (discussing tensions within federal agencies regulating state
provision of welfare benefits regarding scope of federal authority to require that states allocate
benefits fairly and equally).

38. See Memorandum from Rufus Miles, Admin. Assistant Sec’y, Dep’t of Health, Educ.
and Welfare, to the Sec’y, Dep’t of Health, Educ. and Welfare (Jan. 9, 1960) (on file with the
author) (cautioning administrators against using broad constitutional reading to support what
Miles viewed as an unduly aggressive use of threat of federal funding termination to shape state
welfare criteria); ¢f Tani, Administrative Equal Protection, supra note 17, at 872-73 (discussing
Miles’s view). I am indebted to Professor Tani for making a copy of this memorandum available.

‘ 39. See Miles, supra note 38, at 3 (urging administrators to stay within agency’s
“responsible exercise of its proper role without over-reaching™).
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A. Administrative Constitutionalism and Individual Rights

Administrative constitutionalists have focused most closely on agency
expansions of rights. They have argued, based on careful and compelling
review of agency records and correspondence, that agencies have
promoted rights beyond what courts at a particular time required in a
range of areas, including consc1ent10us objection to the military draft,
welfare benefits, and fair employment.*® For example, Karen Tani writes,
officials at agency precursors of today’s Department of Health and
Human Services invoked constitutional values of due process and equal
protection to curb states that sought to restrict on morahstlc or other
grounds indigent families’ access to government benefits.*' Sophia Lee
has studied efforts by the Federal Communications Commission to
promote fair employment and diverse workplaces for broadcast
licensees.”” Jeremy Kessler has written about the efforts of War
Department lawyers like future Supreme Court Justices Felix Frankfurter
‘and Harlan Stone.” During World War I, Frankfurter and Stone expanded
the definition of conscientious objector status beyond Congress’s
definition to include “unorganized” objectors who did not belong to any
distinct religious group but nonetheless expressed sincere and profound
opposition to participation in armed conflict.** In a number of the cases
studied by administrative constitutionalist scholars, the courts or
Congress eventually expanded rights that the agencies had previously
recognized, although in most cases neither branch went as far in
expanding rights as the high-water mark in agency officials’ own
aspirations.*’

40. See TANI, STATES OF DEPENDENCY, supra note 17, at 71 (welfare benefits); Kessler,
supra note 17, at 1133-36 (conscientious objection); Lee, supra note 21, at 801 (employment);
Rcuel E. Schiller, Comment, The Administrative State, Front and Center: Studying Law and
Administration in Postwar America, 26 LAwW & HIST. REv. 415, 422 (2008) (free speech and
censorship).

41. See generally Tani, Administrative l:qual Protection, supra note 17, at 867-73
(discussing agency’s interactions with Louisiana over state rules that limited the bencefits available
to mothers with children born out of wedlock).

42. See lec supra notc 2I al 811-18 (discussing l‘CC officials’ emcrging interest in

43. Kessler, supra note 17.

44, Kessler, supra notc 17, at 1111-23.

45. See Tani, Administrative I:qual Protection, supra notc 17, at 884-90 (discussing the
Warren Court’s case law and other pro-recipient decisions, although as part of the ¢bb and flow
of constitutional law noting later morc pro-statc precedents of the Burger Court, such as
Dandridge v. Williams, 397 U.S. 471 (1970), which limited constitutional claims by upholding
state discretion to cap total welfare benefits available to any family per month so that parents with
more dependent children received proportionately reduced amounts for each child). During the
New Deal and World War 11, federal agency lawyers had an extraordinary influence on the
legislative process, including closc contact with members of Congress drafling statules and
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Yet the administrative constitutionalism revealed in such innovations
was arguably just one of several competing forms of administrative
constitutionalism within the agency and among its many stakeholders. To
temper the vision of expanded rights that administrative constitutionalism
furthered, another competing vision stressed the limited powers of the
federal government. For example, when federal welfare officials sought
to invoke the Constitution to prevent Louisiana from conditioning receipt
of welfare benefits on a parent’s provision of a “suitable home” for
children, a longtime federal welfare administrator warned that neither the
Constitution nor any federal statute allowed officials to use federal funds
as leverage to prod the state into compllance with officials’ views.*® As
the senior official cautioned, an expansive administrative constitutional
interpretation would constitute the exercise of “unrestrained power,”

“usurp the proper role of the courts,” and “over-reach the role of the
Executive Branch.™

Similarly, government lawyers opposed to the expansive vision of
conscientious objector status articulated by Justices Frankfurter and
Stone argued that Congress, in exercising its constitutional power to set
rules for the armed forces, had expressly demarcated the bounds of that
status.*® For these mternal critics, expanding the definition beyond
Congress’s express limits would contravene Congress’s authority.*
While the courts ultimately held that the First Amendment required a
broader definition, that development occurred much later—well after the
conclusion of World War 1.>° But Justices Frankfurter and Stone’s push
past Congress’s limits occurred immediately. And Justice Frankfurter’s
memorandum on the subject devoted no space whatsoever to the
separation of powers concerns raised by his proposed policy or even to

legislative history, as well as including legislative history in briefs in those pre-Internet days when
such materials were often difficult for other litigants to find. See Nicholas R. Parrillo, Leviathan
and Interpretive Revolution: The Administrative State, the Judiciary, and the Rise of Legislative
History, 1890-1950, 123 YALE L.J. 266, 33842 (2013). Agency influence during this formative
period surely contributed to administrators’ sense of the leverage they could wield in both
interpretation and implementation.

46. See Miles, supra note 38.

47. Id. at 2-3. Courts eventually found that some of these state practices violated federal
law. See Tani, Administrative Equal Protection, supra note 17, at 867-73 (discussing the
Louisiana “suitable home[s]” controversy).

48. See Kessler, supra note 17, at 1126-27.

49. Id.

50. Cf id. at 1161-63 (discussing the evolution of Justices Frankfurter and Stone’s thinking
after their appointments to the Supreme Court and the latter’s increased focus on judicial
protections for civil liberties).
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specific discussion of the First Amendment, preferring to center on
executive discretion.’'

In other cases, competing visions of administrative constitutionalism
stressed the rights or interests of other individuals. For example, the
senior federal official’s warning about overreaching in policing
restrictive state welfare rules also cautioned about the negative impact of
terminating federal funds to the state on other indigent individuals or
institutions that received benefits.>* A few years after the senior official’s
warning, Congress enacted legislation that conditioned receipt of federal
funding on compliance with federal antidiscrimination laws.>® Courts
have upheld such legislation as an approprlate exercise of legislative
power under the Spending Clause.>* However, in the absence of such
clear legislative authority, the senior official’s concern was legitimate.’
One can argue that swift and decisive action was necessary to deter
punitive and moralistic state policies, especially when those policies also
contained a racial dimension. But counterarguments should not obscure
the importance of a full internal policy debate as well as legislative input.
Some officials’ push to scuttle state restrictions may have submerged
these other considerations. , : .

In addition, critics of certain iterations of administrative
constitutionalism contended that the expansive readings of rights
undermined federal responsibility for national security grounded in the
Constitution itself. Government lawyers opposing Justices Frankfurter
and Stone’s expansive reading of conscientious objector status argued
strenuously that the military needed all potential personnel for the war

51. Id at 1111-23; Justice Felix Frankfurter, Memorandum for the Secretary of War:
Treatment of Conscientious Objectors 2 (Sept. 18, 1917) (discussing conscientious objector status
as an “administrative or military problem concerning the use to which certain men called to the
colors are 1o be put in view of their peculiar fitness or unfitness™) (manuscript on file with the
author). I am indcbted to Jeremy Kessler for access to a copy of this memo.

52. See Milcs, supra note 38, at 2 (warning of consequences of hypothetical federal funding
cut-off to state -“land-grant colleges” or ‘“church-supporicd schools™). Federal funding
terminations continue to be a fraught endeavor. See Eloise Pasachoff, Agency Enforcement of
Spending Clause Statutes: A Defense of the Funding Cut-Off. 124 YALE L.J. 248, 334 (2014)
(urging more tenacious federal enforcement of grant conditions).

53. See Title VI of the Civil Rights Act of 1964, Pub. 1.. No. 88-352, §§ 601605, 78 Stat. -
241, 252-53 (codificd as amended at 42 U.S.C. §§ 200